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STATEMENT OF THE CASE AND FACTS

Respondent generally accepts the Statement of the Case and
Facts presented by petitioner, except for the following additions
and/or corrections:

1. Had the child-victim testified, either by live testimony
or by videotape, the trial judge would have first ruled on his
statutory competency (R 96; R 111).

2. At the time petitioner pled no contest, the state was
unsure if the child could be qualified as a witness (R 142).

3. The dispositive nature of petitioner's issues reserved
for appeal are conditioned on the inability of the child to be
qualified as a witness:

THE COURT: Mr. Arther, 1s it your
position that the motion--that the
motion to declare the statute
unconstitutional and the motion--
actually, it was my ruling that rule
the two hearsay statements of the
victim admissible.

MR. SAUNDERS: We did a motion to exclude
them because they were hearsay.

THE COURT: You certainly would have
objected to them 1f the case had
been tried?

MR. SAUNDERS: Correct, Your Honor.

THE COURT: Do you feel those two matters
would be dispositive of the case
from the state's standpoint?

MR. ARTHER: Yes, Your Honor. Our
strategy as to what actions or
directions to take tomorrow
definitely depended on what happened
today. There may have been some
difficulty. We don't know if we
could have qualified the child as a
competent witness to testify or



not. As the state heard during
earlier arguments, he has been told
not to discuss the incident, and
there is a good chance we couldn't
have Dbeen able to discuss the
incident.

THE COURT: If the child had not been
qualified and not testified and had
not his prior hearsay statements not
been admissible, the state would not
have had a prima facie case?

MR. ARTHER: We would not have proceeded,
Your Honor.

THE COURT: Then I agree that those
matters would have been dispositive
of the case.

(R 141-142).



SUMMARY OF ARGUMENT

Section 90.803(23), Florida Statutes (1985), does not
violate any right to confrontation of witnesses had by
defendants, because only those statements found to have adequate
assurances of reliability are admissible, and an accused is free
to call the declarant to the stand if he so desires. If the
declarant 1is wunavailable and thus cannot be called by either
party, the confrontation clause does not require that hearsay be
excluded if it is found to have adequate indicia of
reliability. The statute specifically provides for such a
finding, after notice and hearing.

Section 90.803(23), was not unconstitutional as applied.
Petitioner himself precluded a competency determination and
testimony of the child by pleading no contest. Assuming the
three and one-half (3 1/2) year old child would have been unable
to testify in court, his incompetence to testify does not, per
se, render out-of-court statements, made under different

circumstances, unreliable.



ARGUMENT
ISSUE: WHETHER SECTION 90.803(23), FLORIDA
STATUTES (1985) IS UNCONSTITUTIONAL, OR
WAS UNCONSTITUTIONALLY APPLIED.
A. Whether section 90.803(23), Florida Statutes (1985), is
unconstitutional on its face.

As recited Dby petitioner, section 90.803(23), Florida
Statutes (1985), permits a specific hearsay exception for out-of-
court utterances of children describing sexual acts upon them,
but only if:

(1) The trial court determines that "the time, content,
and circumstances of the statement provide sufficient
safeguards of reliability," and
(2) The child either
(a) testifies, or
(b) is unavailable, and the abuse is corroborated
by other evidence.
Petitioner, while recognizing the uniform body of authority to
the contrary, contends this statutory formulation is in violation
of the confrontation clause of the United States and Florida
Contitutions.

At the outset, it must be recognized that nothing in section

90.803(23) prevents a defendant from calling the child as a

witness, 1f he so desires. In U.S. v. Inadi, 106 Ss.Ct. 1121

(1986), the Court held that a co-conspirator declarant need not
be unavailable to testify before the prosecution may introduce
his statements against a defendant conspirator. The rationale

for the decision was that had 1Inadi wanted to secure the



declarant's testimony, he could have done so.

The Compulsory Process Clause would
have aided respondent in obtaining
the testimopy of any of these
declarants.[ ] If the government
has no desire to call a coconspir-
ator declarant as a witness, and if
the defense has not chosen to sub-
poena such a declarant, either as a
witness favorable to the defense or
as a hostile witness,...then it is
difficult to see what, if anything,
is gained by a rule that requires
the prosecution to make that
declarant "available." [ Footnote
omitted. ]

106 s.Ct. at 1128. Consequently, it 1is not necessary for the
prosecution to call available co-conspirator declarants; ..."when
the defendant himself can call and cross—-examine such
declarants...the confrontation clause does not embody such a

rule." 106 S.Ct. at 1129; accord, Lee v. Illinois, 106 S.Ct.

2056, 2067 n.3 (Blackmun, J., with three other Jjustices,
dissenting on other grounds). Before Inadi, some jurisdictions
simply held the failure to call a child victim as the defendant's
own witness has barred a confrontation issue from being raised on

appeal. See, Jolly v. State, 681 S.W. 2d 689, 695 (Tex. Cr. App.

1984). After Inadi,

...it has become settled that, at
least 1in those Dborderline cases
where the likely utility of
producing the witness is remote, the
Sixth Amendment's guarantee of an
opportunity for effective cross-
examination is satisfied where the
defendant himself had the
opportunity to call the declarant as
a witness.

Reardon v. Manson, 806 F.2d 39, 42 (24 Cir. 19806). In the

instant case, petitioner did not try to call the child to the










CONCLUSION

The opinion of the District Court of Appeal, Fifth District,
in sustaining the constitutionality of section 90.803(23), 1is
correct and should be affirmed.
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