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STATEMENT OF THE CASE AND FACTS 

The  f o l l o w i n g  f a c t s  r e l e v a n t  t o  t h e  i s s u e  of c o n f l i c t  

j u r i s d i c t i o n  w e r e  omi t ted  by P e t i t i o n e r s '  S t a t e m e n t  of t h e  Case 

and Facts: 

C o i n c i d e n t  w i t h  t h e  November 6, 1984, g e n e r a l  e l e c t i o n ,  t h e  

v o t e r s  of Sarasota  County a d o p t e d  t h e  s u b j e c t  amendment t o  t h e  

Sarasota County C h a r t e r  by a 70% f a v o r a b l e  v o t e  (63,691 v o t e s  fo r  

t o  27,414 a g a i n s t ) .  More t h a n  t w o  months l a t e r ,  P e t i t i o n e r s ,  

members of t h e  C h a r t e r  Review Board and o t h e r s  f i l e d  s u i t  t o  

i n v a l i d a t e  t h e  re ferendum.  The P e t i t i o n e r s  a d m i t t e d  t h a t  t h e  

n o t i c e  of t h e  r e fe rendum e l e c t i o n  w a s  p r o p e r l y  p u b l i s h e d .  

F u r t h e r m o r e ,  t h e  e v i d e n c e  r e f e r e n c e d  i n  t h e  D i s t r i c t  C o u r t  o p i n i o n  

showed t h a t  t h e  p u r p o s e  of t h e  r e fe rendum and t h e  form of t h e  

b a l l o t  were made known t o  t h e  P e t i t i o n e r s  and  t h e  p u b l i c  i n  

g e n e r a l  months i n  advance  o f  t h e  re ferendum.  Thus,  on  August  22, 

1984, n o t i c e  w a s  p u b l i s h e d  for  a p u b l i c  h e a r i n g  o n  September 11, 

1984, on Ord inance  N o .  84-72 p r o p o s i n g  t o  amend t h e  C h a r t e r  " to  

p r o v i d e  f o r  t h e  C h a r t e r  Review Board t o  meet o n l y  i n  1988 and each 

0 

f o u r  (4) y e a r s  thereafter" .  The n o t i c e  s ta ted  t h a t  a c o m p l e t e  

d r a f t  o f  t h e  Ord inance ,  i n c l u d i n g  t h e  form of t h e  b a l l o t ,  w a s  on  

f i l e  w i t h  t h e  C l e r k  of t h e  Board. 

P e t i t i o n e r  WADHAMS, a s  w e l l  a s  P e t i t i o n e r s  SWEEZY, McGREGOR 

and HOLM, appea red  a t  t h e  p u b l i c  h e a r i n g  o n  September  11, 1984, on 

t h e  a d o p t i o n  of Ord inance  N o .  84-72. F o l l o w i n g  t h e  a d o p t i o n  o f  

Ord inance  N o .  84-72 o n  September  11, t h e  C h a r t e r  Review Board m e t  

on  September 27, 1984. P e t i t i o n e r s  WADHAMS, SWEEZY, S IFF ,  HOLM 

and  SANBORN were p r e s e n t  a t  t h e  m e e t i n g  and t h e  C h a r t e r  Amendment 

was d i s c u s s e d .  P e t i t i o n e r  WADHAMS t e s t i f i ed  as  follows c o n c e r n i n g  
0 
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t h e  d i s c u s s i o n  ( emphas i s  added) :  

" .. . t h e  comments were g e n e r a l l y  t h a t  w e  d i d n '  t t h i n k  
t h e  p e o p l e  would accept it. W e  had looked a t  t h e  -- 
looked  a t  t h e  b a l l o t  t h a t  t h e  County Commission 
had approved ,  t h e  form o f  t h e  b a l l o t ,  arid w e  d i d n ' t  
t h i n k  i t  would be acceDted." 

Notice of t h e  r e fe rendum on t h e  C h a r t e r  Amendment p roposed  by 

Ord inance  N o .  84-72 w a s  p u b l i s h e d  twice i n  t h e  Sarasota Herald-  

T r i b u n e  on October 1 and October 1 5 ,  1984,  which  n o t i c e  i n c l u d e d  

t h e  f u l l  t e x t  of t h e  b a l l o t  q u e s t i o n .  

P e t i t i o n e r s '  Amended Compla in t  c h a l l e n g e d  o n l y  t h e  form o f  

t h e  b a l l o t ,  a l l e g i n g  t h a t  t h e  b a l l o t  f a i l e d  t o  comply w i t h  t h e  75 

word l i m i t  ca l led  fo r  by S e c t i o n  1 0 1 . 1 6 1 ,  F l a .  S t a t . ,  and t h a t  t h e  

b a l l o t  was m i s l e a d i n g .  P e t i t i o n e r s '  Amended Compla in t  d i d  n o t  

a l l e g e  f r a u d  or  any i n t e n t i o n  on  t h e  p a r t  o f  t h e  Board t o  m i s l e a d  

t h e  v o t e r s .  

The t r i a l  c o u r t  r u l e d  t h a t  t h e  b a l l o t  q u e s t i o n ,  which s p r e a d  

t h e  f u l l  t e x t  of t h e  C h a r t e r  Amendment before t h e  v o t e r s ,  w a s  n o t  

m i s l e a d i n g ,  and t h a t  v o t e r s  had ample o p p o r t u n i t y  t o  become 

informed on  t h e  i s s u e s  r a i s e d  by t h e  b a l l o t  q u e s t i o n  b e f o r e  t h e  

November 6 e l e c t i o n .  

The t r i a l  c o u r t  f u r t h e r  made a f a c t u a l  f i n d i n g  c i ted by t h e  

D i s t r i c t  C o u r t  t h a t ,  a l t h o u g h  t h e  b a l l o t  f a i l e d  t o  comply w i t h  t h e  

75 word l i m i t  of S e c t i o n  101 .161 ,  F l a .  S t a t . ,  t h e  

P e t i t i o n e r s  had s u f f i c i e n t  advance  n o t i c e  of t h e  b a l l o t  t o  b r i n g  

a n  a c t i o n  t o  correct  t h e  error p r io r  t o  t h e  e l e c t i o n ,  and ,  h a v i n g  

f a i l e d  t o  do so, t h e  P e t i t i o n e r s  w e r e  p r e c l u d e d  f rom i n v a l i d a t i n g  

t h e  e l e c t i o n .  
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ISSUE 

THE DECISION BY THE SECOND DISTRICT COURT 
OF APPEAL DOES NOT EXPRESSLY AND DIRECTLY 
CONFLICT WITH A DECISION OF ANOTHER 
DISTRICT COURT OF APPEAL OR OF THE 
SUPREME COURT ON THIS SAME QUESTION OF 
LAW. 

Contrary to Petitioners' bold claims otherwise, the 

Second District Court of Appeal's affirmance of the trial 

court's the 

same question of law but upholds and follows the applicable 

precedent. A review of the governing law as applied to the 

decision does - not conflict with any decision on 

facts shows the following: 

Beginning with State ex rel. Landis v. Thompson, 120 

Fla. 860, 163 So. 270 (1935) (en banc), this Court ruled that 

where those attacking a ballot on the grounds that it is 

misleading or fails to conform to procedural requirements 

wait until after a favorable vote by the electorate to bring 

their lawsuit, the asserted defects are deemed cured. This 

Court held: 

[A111 objections as to the form of 
ballots employed have now become obviated 
by the popular voice as the paramount 
act, and are consequently no longer 
available to be judicially urged by those 
who failed to seek correction ~ of . _ _  such 
alleged errors in the form of ballots 
prior to the casting by the people of the 
alleged irregular tickets furnished to 
them for voting purposes by the state. 

163 So. at 278 (emphasis added). This Court followed such 
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r a t i o n a l e  i n  S y l v e s t e r  v. T i n d a l l ,  154 F l a .  6 6 3 ,  18 So.2d 892 

( 1 9 4 4 )  ( e n  b a n c ) ,  where in  t h e  C o u r t  a d d r e s s e d  a p o s t - e l e c t i o n  

c l a i m  s i m i l a r  t o  t h e  one  a t  bar. The p e t i t i o n e r s '  p o s t -  

e l e c t i o n  c la im w a s  t h a t  t h e  form of t h e  b a l l o t  w a s  n o t  

s u f f i c i e n t  t o  p u t  t h e  e lectorate  on n o t i c e  as  t o  j u s t  what 

t h e y  were v o t i n g  on. T h i s  C o u r t  r u l e d :  

W e  a re  i n c l i n e d  t o  t h e  o p i n i o n  t h a t  
t h e  form of t h e  b a l l o t  p e r t a i n i n g  to  t h i s  
p a r t i c u l a r  amendment w a s  s u f f i c i e n t  t o  
p u t  t h e  electorate on n o t i c e  as  t o  t h e  

e s p e c i a l l y  i n  view o f  t h e  three months 
p u b l i c a t i o n  of t h e  amendment and t h e  
p o s t i n g  of a comple te  copy of  it i n  each  
v o t i n g  p l a c e .  But  it is n o t  r e a l l y  
n e c e s s a r y  f o r  u s  t o  r u l e  upon t h i s  
q u e s t i o n  h e r e .  

amendment t h e y  were v o t i n g  upon I 

- 
While i t  i s  t r u e  t h a t  t h e  p r o c e d u r e  

set f f  
mandatory and s h o u l d  be followed, - t h i s  
C o u r t  has  r e c o g n i z e d  t h e  almost u n i v e r s a l  
r u l e  t h a t  o n c e  a n  amendment i s  d u l y  
proposed and i s  a c t u a l l y  p u b l i s h e d  and 
s u b m i t t e d  t o  a v o t e  o f  t h e  p e o p l e  and by 
them adopted w i t h o u t  any  q u e s t i o n  h a v i n g  
been  raised D r i o r  t o  t h e  e l e c t i o n  a s  t o  
t h e  method by which t h e  amendment g e t s  
before them,  t h e  effect  o f  a f a v o r a b l e  
v o t e  by t h e  p e o p l e  i s  t o  c u r e  d e f e c t s  i n  
t h e  form of t h e  submiss ion .  

18  So.2d a t  895 ( c i t a t i o n s  o m i t t e d )  (emphas is  a d d e d ) .  

The Second 

C o u r t  ' s p r e c e d e n t  

2nd DCA) , cert .  

c o u r t  opined:  

D i s t r i c t  C o u r t  of Appeal fo l lowed t h i s  

i n  Nelson  V .  Robinson,  3 0 1  So.2d 508 (Fla .  

- den.  3 0 3  So.2d 2 1  (F la .  1974)  where in  t h e  

[ I ] t  may be obse rved  t h a t  i t  h a s  o f t e n  
been  he id  t h a t  one  who does n o t  a v a i l  
h i m s e l f  of t h e  o p p o r t u n i t y  t o  o b j e c t  t o  
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i r r e q u l a r i t i e s  i n  t h e  b a l l o t  pr ior  t o  t h e  
e l e c t i o n  may n o t  o b j e c t  t o  them a f t e r .  

301 So.2d a t  512 ( f o o t n o t e  o m i t t e d )  (emphas is  a d d e d ) .  The 

Second D i s t r i c t  C o u r t  a l so  h e l d  t h a t :  

[ A l s  r e g a r d s  d e f e c t s  i n  b a l l o t s ,  t h e  
c o u r t s  have  g e n e r a l l y  d e c l i n e d  t o  v o i d  
a n  e l e c t i o n  u n l e s s  such  d e f e c t s  c l e a r l y  
o p e r a t e  t o  p r e v e n t  t h a t  f r e e ,  f a i r  and 
open c h o i c e  h e r e i n a b o v e  spoken o f .  

- I d .  a t  510 ( f o o t n o t e  o m i t t e d ) .  

And f i n a l l y ,  i n  t h e  r e c e n t  c a s e  of  W i n t e r f i e l d  v.  Town 

o f  Palm Beach, 455 So.2d 359 ( F l a .  1 9 8 4 ) ,  t h i s  C o u r t  

r e a f f i r m e d  i t s  a d h e r e n c e  t o  t h i s  long  e s t a b l i s h e d  p o l i c y  by 

h o l d i n g :  

I n  p r e s e r v i n g  e l e c t i o n s  i n  t h e  f a c e  
o f  p o s t - e l e c t i o n  c h a l l e n g e s  t o  pre- 
e l e c t i o n  i r r e g u l a r i t i e s ,  t h i s  C o u r t  h a s  
found t h a t  a p a r t y  i s  e s t o p p e d  from 
v o i d i n g  a n  e l e c t i o n  where h e  was on  
n o t i c e  o f  t h e  i r r e g u l a r i t y  b e f o r e  t h e  
e l e c t i o n .  "The a g g r i e v e d  p a r t y  c a n n o t  
await  t h e  outcome of t h e  e l e c t i o n  and 
t h e n  a s s a i l  p r e c e d i n g  d e f i c i e n c i e s  which 
h e  m i g h t  have  complained o f  t o  t h e  p r o p e r  
a u t h o r i t i e s  b e f o r e  t h e  e lec t i o n .  It 

P e a r s o n  v.  T a y l o r ,  159 F la .  775, 776, 32 
So.2d 826,  827 (1947) ( p o s t - e l e c t i o n  
c h a l l e n q e  t o  s u f f i c i e n c y  o f  p e t i t i o n  
which i e a d  to  e l e c t i o n ) .  .. .McDonald V. 
Miller, 90 So.2d 1 2 4 ,  129 ( F l a .  1956) 
( l o s i n g  c a n d i d a t e ,  f u l l y  aware o f  b l a t a n t  
p r e - e l e c t i o n  i r r e g u l a r i t i e s ,  b a r r e d  from 
r a i s i n g  t h o s e  i r r e g u l a r i t i e s  a s  g rounds  
t o  i n v a l i d a t e  e l e c t i o n :  "One c a n n o t  
s t a n d  by w i t h  f u l l  knowledge and 
a c q u i e s c e  i n  t h i s  t y p e  o f  c o n d u c t  p r io r  
t o  a n  e l e c t i o n  and t h e n ,  a f t e r  b e i n g  
d i s a p p o i n t e d  by t h e  r e s u l t s ,  s u c c e s s f u l l y  
o v e r t u r n  t h e  e l e c t i o n . "  

- I d .  a t  362 (emphas is  a d d e d ) .  
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I n  a f f i r m i n g  t h e  t r i a l  c o u r t ' s  d e c i s i o n ,  t h e  Second 

D i s t r i c t  C o u r t  of Appeal followed t h e  f o r e g o i n g  a p p l i c a b l e  
0 

p r e c e d e n t ,  and ,  c o n t r a r y  to  P e t i t i o n e r s '  a s s e r t i o n ,  there a re  

no  o t h e r  cases, e i t h e r  d e c i d e d  by t h i s  C o u r t  or d e c i d e d  by 

any of t h e  o t h e r  d i s t r i c t  c o u r t s  of a p p e a l ,  which " e x p r e s s l y  

and  d i r e c t l y  c o n f l i c t "  on t h i s  p a r t i c u l a r  q u e s t i o n  o f  l a w ,  

A l l  o f  t h e  cases c i ted by P e t i t i o n e r s  are i n a p p l i c a b l e  

b e c a u s e  t h e y  d o  n o t  deal  w i t h  p o s t - e l e c t i o n  c h a l l e n g e s  by  

t h o s e  aware o f  b a l l o t  i r r e g u l a r i t i e s  pr ior  to  t h e  e l e c t i o n  

a n d ,  i n  a d d i t i o n ,  s e v e r a l  o p i n i o n s  c i t e d  by P e t i t i o n e r s  have  

been  rejected by subsequen t  r u l i n g s  of t h i s  C o u r t .  

An a n a l y s i s  of t h e  case law a u t h o r i t y  c i t e d  by  

P e t i t i o n e r s  follows : 

0 1. A s k e w  v.  F i r e s t o n e ,  4 2 1  So.2d 1 5 1  ( F l a .  1982)  was a 

p r e - e l e c t i o n  s u i t  t h a t  d e a l t  w i t h  a b a l l o t  summary t h a t  was 

so i n c o m p l e t e  a s  to  be c l e a r l y  and c o n c l u s i v e l y  d e f e c t i v e ,  

d e c e p t i v e  and m i s l e a d i n g .  The d e c i s i o n  of t h e  Second 

Di s t r i c t  C o u r t  i n  t h e  case a t  bar d o e s  n o t  c o n f l i c t  w i t h  t h e  

case c i t e d  by P e t i t i o n e r s .  A s k e w  v.  F i r e s t o n e  does n o t  

a d d r e s s  t h e  s i t u a t i o n  where ,  as  h e r e ,  a l a w s u i t  i s  b r o u g h t  

p o s t - e l e c t i o n  by p e t i t i o n e r s  who w e r e  aware of t h e  b a l l o t  

i r r e g u l a r i t i e s  p r io r  t o  t h e  e l e c t i o n  b u t  f a i l e d  t o  b r i n g  a n  

a p p r o p r i a t e  a c t i o n  b e f o r e  t h e  e l e c t i o n .  

2. F r i n k  V. S t a t e  ex  rel ,  Turk ,  160 Fla .  394, 35 So.2d 

1 0  ( 1 9 4 8 ) ,  i n c o r r e c t l y  c i t e d  by P e t i t i o n e r s  a s  Frank ( s ic )  v. 

S t a t e  e x  rel. Turk ,  35 So.2d 10 ( F l a .  1 9 4 8 ) ,  i s  a case which 

6 
a 



h e l d  t h a t  t h e  l anguage  o f  t h e  a b s e n t e e  b a l l o t  s t a t u t e  must b e  

s t r i c t l y  c o n s t r u e d ;  t h i s  C o u r t  s p e c i f i c a l l y  r e c e d e d  from such  

h o l d i n q  i n  Boardman v ,  E s t e v a ,  323 So.2d 259 (F la .  1975) 

cer t .  den.  425 U . S .  967, 96 S . C t .  2 1 6 2 ,  48 L.Ed.2d 791 

(1976) , where in  t h e  C o u r t  h e l d :  

Without  f u r t h e r  a n a l y s i s  of t h e  c a s e  
l a w ,  and r e a l i z i n g  a s  w e  d o  t h a t  s t r i c t  
compl i ance  h a s  been  r e q u i r e d  by t h i s  
C o u r t  i n  o t h e r  cases, w e  now r e c e d e  from 
t h a t  r u l e  and h e r e b y  r e a f f i r m  t h e  r u l e  
adop ted  i n  Tucker  t o  t h e  e f f e c t  t h a t  
s u b s t a n t i a l  compl i ance  w i t h  t h e  a b s e n t e e  
v o t i n g  laws  is  a l l  t h a t  i s  r e q u i r e d  t o  
g i v e  l e g a l i t y  t o  t h e  b a l l o t .  

- I d .  a t  264 (emphas is  a d d e d ) .  The Second D i s t r i c t  C o u r t ' s  

d e c i s i o n  i n  t h i s  case d o e s  n o t  c o n f l i c t  w i t h  F r i n k ,  s u p r a ,  

b e c a u s e  it is no l o n g e r  t h e  r u l e  o f  law i n  F l o r i d a ,  hav ing  

been  s p e c i f i c a l l y  r e c e d e d  from i n  Boardman, s u p r a .  

Fur the rmore ,  F r i n k  and Boardman are  b o t h  d i s t i n g u i s h a b l e  

from t h e  case a t  b a r  i n  t h a t  t h e y  d e a l t  w i t h  t h e  a b s e n t e e  

0 

v o t i n g  l a w s  and d i d  n o t  a d d r e s s  a c l a i m  a g a i n s t  t h e  a c t u a l  

c o n t e n t s  of  a b a l l o t .  

3. H i l l  V. Mi l ande r ,  72 So.2d 796 (Fla .  1954) ( e n  banc)  

w a s  a s u i t  i n  which t h e  p e t i t i o n e r s  c l a imed  t h a t  t h e  f a i l u r e  

t o  se t  o u t  t h e  e n t i r e  b i l l  on t h e  b a l l o t  as  m a n d a t o r i l y  

r e q u i r e d  by t h e  g o v e r n i n g  s t a t u t e  c o n s t i t u t e d  a f a t a l  d e f e c t  

i n  t h e  e l e c t i o n  and r e n d e r e d  t h e  same i n v a l i d .  T h i s  C o u r t  

r e j e c t e d  such  c o n c l u s i o n  and h e l d :  

A l l  t h a t  t h e  C o n s t i t u t i o n  requires or  
t h a t  t h e  law compels  or o u g h t  t o  compel 
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i s  t h a t  t h e  v o t e r  h a v e  n o t i c e  of t h a t  
which he  must d e c i d e .  ... What t h e  l a w  
r e q u i r e s  i s  t h a t  t h e  b a l l o t  be f a i r  and  
a d v i s e  t h e  v o t e r  s u f f i c i e n t l y  t o  e n a b l e  
him i n t e l l i g e n t l y  to  cast  h i s  b a l l o t .  W e  
t h i n k  t h e  b a l l o t  unde r  q u e s t i o n  amply 
complies w i t h  these r e q u i r e m e n t s .  

- I d .  a t  798. H i l l  V .  M i l a n d e r ,  s u p r a ,  a c t u a l l y  s u p p o r t s  t h e  

Second D i s t r i c t  C o u r t ' s  a f f i r m a n c e  of t h e  t r i a l  c o u r t ' s  

d e c i s i o n .  The Second D i s t r i c t  C o u r t  s p e c i f i c a l l y  n o t e d  on 

page  5 o f  i t s  o p i n i o n  t h a t  t h e  t r i a l  c o u r t  " concluded  t h a t  

t h e  v o t e r s  w e r e  a f f o r d e d  ample o p p o r t u n i t y  t o  become informed 

on  t h e  i s s u e  b e f o r e  t h e  e l e c t i o n  and t h a t  t h e  b a l l o t  g a v e  t h e  

v o t e r s  f a i r  n o t i c e  of t h e  d e c i s i o n  t h e y  w e r e  ca l l ed  on  t o  

make.'' The  Second Di s t r i c t  C o u r t ' s  d e c i s i o n  i n  t h e  case a t  

bar  d o e s  n o t  c o n f l i c t  w i t h  t h e  - H i l l  d e c i s i o n  b e c a u s e  t h e  

e Second D i s t r i c t  C o u r t  found t h a t  t h e  v o t e r s  had n o t i c e  of 

what  t h e y  were v o t i n g  on. 

4. S p e c i a l  Tax School D i s t r i c t  N o .  1 of Duval  County v. 

S t a t e  of F l o r i d a ,  123  So.2d 316 ( F l a .  1960)  ( h e r e i n a f t e r  

r e f e r r e d  t o  a s  Duval)  and 

5. S t a t e  e x  rel.  Pope V .  S h i e l d s ,  1 4 0  So.2d 144 ( F l a .  

1962)  ( h e r e i n a f t e r  referred t o  as S h i e l d s )  were cases which 

d e a l t  w i t h  t h e  q u e s t i o n  of compl i ance  w i t h  t h e  s t a t u t o r y  

r e q u i r e m e n t  t o  p u b l i s h  n o t i c e  o f  c e r t a i n  e l e c t i o n s  o n c e  each 

w e e k  f o r  f o u r  c o n s e c u t i v e  w e e k s  b e f o r e  t h e  d a t e  of t h e  

e l e c t i o n .  These cases d i d  n o t  address a p o s t - e l e c t i o n  

a t t a c k  on t h e  adequacy  of t h e  form o f  t h e  b a l l o t  by p e r s o n s  

who were aware of t h e  t e c h n i c a l  i r r e g u l a r i t y  p r io r  t o  t h e  
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e l e c t i o n ,  t h e  i s s u e  which was b e f o r e  t h e  Second D i s t r i c t  

C o u r t  i n  t h i s  case. F u r t h e r m o r e ,  P e t i t i o n e r s  h a v e  a d m i t t e d  

i n  t h e  case a t  b a r  t h a t  there w a s  compl i ance  w i t h  a l l  

e l e c t i o n  n o t i c e  p u b l i c a t i o n  r e q u i r e m e n t s .  The p r e c e d e n t s  on 

p o s t - e l e c t i o n  a t t a cks  on t h e  form of t h e  b a l l o t ,  S y l v e s t e r  v.  

T i n d a l l ,  s u p r a  and S t a t e  e x  rel.  L a n d i s  v.  Thompson, s u p r a ,  

c o n t r o l  where t h e  p r e - e l e c t i o n  a d v e r t i s i n g  r e q u i r e m e n t s  have  

been  m e t .  

I n  a d d i t i o n ,  t h e  Duval and  S h i e l d s  cases a p p l y  t h e  

s t r i c t  compl i ance  d o c t r i n e  w i t h  r e s p e c t  t o  t h e  number of 

p u b l i c a t i o n s  of n o t i c e  fo r  t h e  e l e c t i o n .  These d e c i s i o n s  are 

i n  r e n d e r e d  s u s p e c t  by t h e  s u b s e q u e n t  d e c i s i o n  

S t a t e  V .  County of Sarasota,  1 5 5  So.2d 543 ( F l a .  1963)  which 

d e t e r m i n e d  t h a t  t h e  t e s t  t o  b e  a p p l i e d  was one  of s u b s t a n t i a l  

compl i ance  ra ther  t h a n  s t r i c t  compl i ance .  See a l so  Marler V. 

Board o f  P u b l i c  I n s t r u c t i o n  of Okaloosa County ,  197 So.2d 506 

(F la .  1967)  ( r e c o g n i z i n g  t h e  s u f f i c i e n c y  of s u b s t a n t i a l  

compl i ance  w i t h  p r e - e l e c t i o n  r e q u i r e m e n t s ) .  

0 

The Second D i s t r i c t  C o u r t ' s  d e c i s i o n  a t  b a r  d o e s  n o t  

c o n f l i c t  w i t h  t h e  d e c i s i o n s  i n  Duval and S h i e l d s  b e c a u s e ,  

assuming a rguendo  t h a t  t h e y  are even  s t i l l  good p r e c e d e n t ,  

t h e y  d e a l t  w i t h  t h e  s t a t u t o r y  p u b l i c a t i o n  of n o t i c e  

r e q u i r e m e n t  and t h e  d e c i s i o n s  are therefore n o t  on p o i n t .  

6. S t a t e  v.  Dade County,  39 So.2d 807 (F l a .  1949)  ( e n  

banc )  was a case which d e a l t  w i t h  t h e  q u e s t i o n  of compl i ance  

w i t h  t h e  s t a t u t o r y  r e q u i r e m e n t  t o  l i s t  d i s t i n c t  p r o p o s i t i o n s  
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s e p a r a t e l y  on t h e  ba l l o t .  T h i s  Cour t  h e l d  t h a t  s i n c e  t h e  

f i v e  b r i d g e s  c o n t a i n e d  i n  t h e  p r o p o s i t i o n  were fo r  a s i n g l e  

purpose ,  t h e y  were p r o p e r l y  submi t t ed  t o  t h e  v o t e r s  i n  one 

p r o p o s i t i o n .  T h i s  case d i d  n o t  a d d r e s s  a p o s t - e l e c t i o n  

a t t a c k  on t h e  adequacy of t h e  form of t h e  b a l l o t  by p e r s o n s  

who were aware of t h e  t e c h n i c a l  i r r e g u l a r i t y  p r i o r  t o  t h e  

e l e c t i o n ,  t h e  i s s u e  which was before t h e  Second D i s t r i c t  

Cour t  i n  t h i s  c a s e .  The Second Dis t r i c t  C o u r t ' s  d e c i s i o n  a t  

b a r  does n o t  c o n f l i c t  w i t h  t h e  Dade County r u l i n g  because  

Dade County d e a l t  w i t h  t h e  " s i n g l e  purpose"  r e q u i r e m e n t  and 

i t s  r u l i n g ,  t h e r e f o r e ,  i s  n o t  on p o i n t .  

CONCLUSION 

The Second D i s t r i c t  Cour t  of Appea l ' s  o p i n i o n  p r o p e r l y  

a f o l l o w s  t h e  w e l l - e s t a b l i s h e d  l a w  of  F lo r ida  t h a t  t h e  c o u r t s  

w i l l  n o t  i n v a l i d a t e  a n  e l e c t i o n ,  a b s e n t  f r a u d  or s u b s t a n t i a l  

e v i d e n c e  t h a t  t h e  v o t e r s  were m i s l e d ,  where t h e  p e t i t i o n e r s  

have  wai ted  u n t i l  a f t e r  t h e  e l e c t i o n  t o  f i l e  s u i t  concern ing  

i r r e g u l a r i t i e s  i n  t h e  form of t h e  b a l l o t  of  which t h e y  were 

aware p r i o r  t o  t h e  e l e c t i o n .  

Accordingly ,  t h e  Second D i s t r i c t  Cour t  of Appea l ' s  d e c i s i o n  

d o e s  n o t  e x p r e s s l y  and d i r e c t l y  c o n f l i c t  w i t h  a d e c i s i o n  o f  

a n o t h e r  d i s t r i c t  c o u r t  of a p p e a l  or of t h i s  Cour t  on t h e  same 

q u e s t i o n  of l a w .  

A t to rney  f o r  Respondent 
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