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INTRODUCTION

The Florida Automobile Underwriters Association submits
this amicus curiae brief pursuant to the court's order of July
13, 1987. This amicus adopts and incorporates by reference here-
in the arguments set forth in respondent's brief and presents
only supplemental argument on the proper interpretation of Sec-
tion 627.739(2), Florida Statutes (1985), in the hope that this
will be of assistance to the court.

In this brief, the parties will be referred to as the
plaintiff and the insurer. All emphasis herein is supplied un-

less otherwise indicated.

STATEMENT OF THE CASE AND OF THE FACTS

This amicus agrees with the statement of the case and of

the facts set forth in petitioner's brief.

SUMMARY OF ARGUMENT

The plain language of Section 627.739(2) directs that
deductibles be subtracted from the benefits due an insured under
a PIP policy. Benefits due are calculated pursuant to Section
627.736(1), which awards eighty percent of medical expense and
sixty percent of disability loss, up to the policy limits. The
only possible intent of Section 627.739(2) is that the deductible
be subtracted from the adjusted losses. Any change in the calcu-
lation of PIP insurance benefits should be engineered by the

legislature which, in this instance, has failed to act.
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ARGUMENT

I. WHETHER THE FOURTH DISTRICT COURT OF APPEAL
WAS CORRECT IN ITS INTERPRETATION OF SECTION
627.739(2), FLORIDA STATUTES (1985).

In International Bankers Insurance Co. v. Govan, 502

So.2d 913 (Fla. 4th DCA 1987), the Fourth District Court of Ap-
peal held that Section 627.739(2), Florida Statutes (1985), re-
quires that PIP deductibles be subtracted from the benefits due
an insured after application of the formulas set forth in Section
627.736(1)(a) and (b).l/ Plaintiff challenges this interpreta-
tion arguing instead for the deductible to be subtracted from the
total amount of loss incurred. The correct interpretation is the
one followed by the Fourth District and should be affirmed on

this appeal.

A. The plain language of Section 627.739.

The Florida Motor Vehicle No-Fault law provides for
insureds to select a deductible "in amounts of §250, $500,

$1,000, and $2,000, such amount to be deducted from the benefits

otherwise due each person subject to the deduction." §627.739(2),

Fla.Stat. (1985). Plainly, the deductible must be deducted from

1/ The Fourth District phrased its issue as "the proper method
for determining no-fault medical and wage loss benefits in
accord with the provisions of Section 627.739(2), Florida
Statutes (1985)." Although Govan did not involve wage
losses, the holding necessarily impacts the calculation of
benefits under both subsection (a) and (b) of Section
627.736(1).

-2-
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something. The statutory language instructs that it be deducted
from "benefits otherwise due," i.e., benefits due absent a de-
ductible.

The benefits due a particular insured under PIP are
governed by Section 627.736. Three categories of benefits are
recoverable: medical, disability and funeral.2/ Eighty percent
of medical expenses are recoverable and sixty percent of dis-
ability benefits are recoverable. Thus, these percentages are
applied to the respective losses to determine the benefits due.
Only after a determination of benefits due can the statutory
language of Section 627.739(2) be applied -- "deductibles . . .
to be deducted from the benefits otherwise due."

In Govan, the Fourth District applied the statute in
precisely this manner holding that "benefits otherwise due" means
the total amount of expenses payable under the policy before
application of the deductible. 502 So.2d at 914. This construc-

tion is not inconsistent with Thibodeau wv. Allstate Insurance

Co., 391 So.2d 805 (Fla. 5th DCA 1980), or Industrial Fire &

Casualty Insurance Co. v. Cowan, 364 So.2d 810 (Fla. 3d DCA

1978). 1In both cases the courts determined that the benefits due
were the amounts the insurer was obligated to pay insured, in
each instance the policy limits, and subtracted the deductible

from that amount.

2/ The amount of funeral, burial or cremation expenses recover-
able is set by statute and not subject to any deductible.
This aspect of benefits will, therefore, not be included in
the remaining discussion.

-3-
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B. Application of statutory interpretation principles.

When the language of a statute is plain and its meaning
clear, resort to rules of statutory construction 1is unneces-

sary. Kimbrell v. Great American Ins. Co., 420 So.2d 1086, 1088

(Fla. 1982). Plaintiff, however, asserts that the statutory
language is ambiguous and requires construction. A close examin-
ation of plaintiff's proposed interpretation reveals that such
construction would itself interject ambiguity and render the
statute unworkable.

Subsequent to Gowvan, the Fourth District decided Atlas

Mutual Insurance Co. v. Wolfort, 506 So.2d 99 (Fla. 4th DCA

1987), where an insured again advocated deduction of a $2,000 PIP
deductible from the total amount of loss rather than from bene-
fits due under Section 627.736(1). 1In Wolfort, the court high-
lighted the impracticality of an alternative interpretation where
both medical expenses and lost wages are sought.

[Insured's] formula 1is completely dependent

upon which losses happen to be submitted first

to the insurer and leads to inconsistent re-

sults. To subscribe to [Insured's] method of

calculation could give rise to the use of lost

wages to consume the deductible and the sub-

sequent application of the higher percentage

recoverable for medical expenses to determine

the amount due the insured.
Id. at 101. The no-fault law, as written, makes no provision for
resolution of this dilemma.

There is no justification for the introduction of incon-
sistency into this otherwise clear statute. If the legislature

deems what the courts believe to be the plain language of the
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statute contrary to public policy or understanding, it can revise
Section 627.739. The legislature has declined to take such ac-
tion despite its frequent re-examination of Florida's no-fault
law.

During the 1987 session, the Florida 1legislature had
before it a bill that would have codified the statutory interpre-
tation petitioner advocates. House Bill No. 1015 proposed an
amendment of Section 627.739(2) to read:

(2) Insurers shall offer to each applicant and

to each policyholder, upon the renewal of an

existing policy, deductibles, in amounts of

$250, $500, $1,000, and $2,000. The amount of

a deductible shall be an initial out-of-pocket

expense to be met by the policyholder prior to

the calculation of benefits described in s.

627.736(1). The amount of a deductible may be

applied to reduce the $10,000 limit described

in s. 627.736(1). However, the amount of a

deductible shall not be applied to reduce the

amount of any benefits received in accordance

with s. 627.736(1)(c).

(Attached as Appendix A). The Florida legislature failed to
enact this bill.

The Florida Automobile Underwriters Association esti-
mates that PIP premiums would rise by approximately twenty-five
percent if deductibles are subtracted from the total amount of
loss incurred. The resulting larger benefit award would necessi-

tate a higher premium. One of the purposes of the no-fault law

was to reduce insurance rates. Industrial Fire & Casualty Ins.

Co. v. Kwechin, 447 So.2d 1337 (Fla. 1983); Lasky v. State Farm

Ins. Co., 296 So.2d 9 (Fla. 1974). Certainly, it should be left

for the legislature to initiate a calculation of benefits due

-5-
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that would so drastically impact PIP premiums.

In light of the plain workable 1language of Section
627.739(2) as interpreted in Govan, and the recent review of
Florida's no-fault law by the state legislature, this court
should decline plaintiff's invitation to engage in what would

amount to a rewriting of the statute.

CONCLUSION

For the reasons set forth above, Amicus Curiae Florida
Automobile Underwriters Association submits that the Fourth Dis-
trict was correct in its interpretation of Section 627.739(2) and
its decision should be affirmed.

Respectfully submitted,

GOODHART & ROSNER
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