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ISSUED PRESENTED 

WETHER 1WE REFEilRE ERRED F3Y REFTJSING TO DISQIJATJIFY HIMSELF? 

GJHETHER THERE E X I S T S  S U F F I C I E N T  E V I D E N T I A R Y  S U P P O R T  FOR THE 
FINDINGS OF FACT CONTA1NE;l WITFiIiil 'WE REPORT OF REFFZEE? 

W;IF:'i'EER TYE REFEREE ERRED I N  CONCLlJDING THE RESPONDENT VIOLATED 
VARIOUS DISCIPT,INARY FIIJLES? 

WHETHEX THE 2ECOMMEND.ATIONS OF THE R E F E R E E  ARE SUPPORTED BY 
RELEVANT PRECEDENT? 
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STATEMENT OF CASE AND FACTS 

T h i s  case c o n s o l i d a t e s  i n  t e n  ( 1  O )  c o u n t s  c o m p l a i n t s  

s p a n n i n g  a p e r i o d  b e g i n n i n g  :.larch, 1 9 8 5  a n d  e n d i n g  F e b r u a r y ,  

1986. The Respondent  s o u g h t  t o  have t h e  r e f e r e e  d i s q u a l i f i e d .  

The r e f e r e e  r e f u s e d ,  and. d e v o t e d  one day t o  t a k e  e v i d e n c e  i n  t h i s  

c a s e .  The r e p o r t  o f  r e f e r e e  fol . lowed, and  t h e  R e s p o n d e n t  now 

f i l e s  t h i s  brief i n  suppor t  of hhis p e t i t i o n  f o r  review. 
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I. The r e f e r e e  e r r e d  when he r e f u s e d  t o  d i s q u a l i f y  hirrlself i n  
t h i s  m a t t e r .  Rule  3-7.S(g)(8) of t h e  R u l e s  R e g u l a t i n g  t h e  
F l o r i d a  Bar s ta te  t h a t  a  r e f e r e e  may be  d i s q u a l i f i e d  " i n  t h e  
same manner and to t h e  same e x t e n t  t h a t  a  t r i a l  ju.cige may b e  
c l i syua l j . f i e ( J .  under  e x i s t i n g  l a w  from a c t i n g  i n  a j u d i c i a l  
c a p a c i t y , "  The case law a.nci F l o r i d a  s t a t u t e  c l e a r l y  s e t  
f o r t h  t h e  method by which t r i a l  j udges  may be d i s q u a l i f i e d .  
F l a .  S t a t .  38,19 c ? t .  sey ,  

The Respondent  f u l f i l l e d  e v e r y  r e q u i r e m e n t  of t h e  s t a t u t e ,  

a n d  t h e  r e f e r e e  v i o l a t e d  e v e r y  m a n d a t o r y  l e g a l  r e q u i r e t n e r i t  

c o n t a i n e d  w i t h i n  t h e  s t a t u t e .  

A c c o r d i n g l y ,  t h e  r e f e r e e  e r r e d .  i n  f a i l i n g  t o  d i squaJ . i fy  

h i m s e l f .  

11. The r e f e r e e ,  d r i v e n  by h i s  p r e j u d i c e  a g a i n s t  t h e  Respondent ,  
f a i l e d  t o  g i v e  t h e  Respondent  a f u l l  a n d  f a i r  h e a r i n g  i n  
t h i s  matter, 

The R e s p o n d e n t  w a s  a c c o r d e d  less t h a n  one hour  t o  p r e s e n t  

h i s  case a f t e r  t h e  r e f e r e e  a l l o w e d  t h e  B a r  o v e r  5  h o u r s  t o  

p r e s e n t  i t s  case, I n  o r d e r  t o  h u t t r e s s  t h e  "F ind inqs  of F a c t s "  

containecl  wit ' l l in h i s  r e p o r t ,  t h e  r e f e r e e  e r r o n e o u s l y  e x c l u d e d  

e v i d e n c e  w h i c h  u n e q u i v o c a l l y  e s t a b l i s h e d  f a c t s  whicl? a re  i n  

d i r e c t  c o n f l i c t  w i t h  t h e   indi dings of 'F'acts" c r e a t e d  from whole 

c l o t h  by t h e  r e f e r e e .  B r i e f  examples  f o l l o w :  I n  Count I V ,  t h e  

r e f e r e e  made a f i n d i n g  of f a c t  t h a t  a  f i n a l  h e a r i n g  .in J 'ovan 

T h o m p s o n ' s  p a t e r n i t y  a n ?  c h i l d  c u s t o d y  i n a t t e r  was h e l d  on  

iu'ovember 27, 1985, Repor t  of  R e f e r e e ,  Page 4 ,  T h i s  c o n c l u s i o n  

w a s  r e a c h e d  d e s p i t e  Javan  Thompson's aclmissian t h a t  he a t t e n d e d  a  

h e a r i n g  w h e r e  t e s t i m o n y  was  t a k e n  froin him and. h i s  c h i l d ' s  

mother ,  Thompson acknowledges t h a t  he p rese r i t ed  w i t n e s s e s  on h i s  

h e h a l f .  T h e  o t h e r  p a r t y  a l s o  p r e s e n t e d  w i t n e s s e s  and b o t h  were 

cross-examined by t'ne oppos ing  p a r t i e s '  a t t o r n e y ,  T h i s  r e f e r e e ' s  

" ~ i n c l i n y  o f    act" t h a t  a . f i n a l  h e a r i n g  was h e 1 6  w i t h . o u t  

Thompson ' s p r e s e n c e  is  e r r o n e o u s  and is  t o t a l l y  unsupportecl by 
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r e f u s e d  t o  review t h e  c o u r t  f i l e  which t h e  R.espondent sough t  t o  

h a v e  him examine. By e x c l u d i n g  r e l e v a n t  ev idence  and i g n o r i n g  

t h e  l o g i c a l  c o n c l u s i o n  t o  be drawn from t h a t  w h i c h  h e  a l l o w e d  

i n t o  t h e  r e c o r d ,  t h e  r e f e r e e  c r e a t e d  f i n d i n g s  of f a c t  which a r e  

c l e a r l y  e r roneous .  

T h i s  p r o c e d u r e  was a g a i n  u t i l i z e d  i n  Cour t  111 on page 7.  

The releree found t h a t  t h e  Responcient fail .e(l  t o  p r o p e r l y  1.blead 

s p e c i a l  e q u i t i e s .  When t h e  Respondent a t t e m p t e d  t o  i n t r o d u c e  t h e  

c o u r t  f i l e  which showed t h a t  s u c c e s s o r  c o u n s e l  had  c o p i e d  t h e  

p e t i t i o n  f i l e d  b y  t h e  R e s p o n d e n t ,  t h e  f i l e  was  d e e m e d  

inadmissab le .  ?'he Cornplainant c la imed t h a t  bo th  t h e  t r i a l  judge 

h e a r i n g  lzer  c a s e  a r ~ d  t h e  Respondent t o l d  h e r  she  was d i v o r c e d .  

The r e f e r e e  concluded t h e  Respondent v i o l a t e d  d i s c i p l i n a r y  r u l e s  

and e t h i c a l  c o n s i d e r a t i o n s  when h i s  a c t i o n s  i n  r e p r e s e n t i n g  t h e  

c l i e n t  p a r a l l e l l e d  t h e  a t t o r n e y  who fo l lowed him and whose e t h i c s  

were no t  yuestio1ler3. 

T h i s  method w a s  c o n t i n u o u s l y  used by t h e  r e f e r e e  t o  b u t t r e s s  

t h e  f i l ld ings  of f a c t  i n  t h e  r e p o r t .  

Th i s  Court  shoulci n o t  approve  of t h i s  p rocedure  and sllould 

not  g i v e  v a l i d i t y  t o  any f i n d i n g s  of f a c t  made by t h i s  r e f e r e e .  

111. Even i f  this Court  imputes i n t e g r j - t y  t o  t h e  " £ a c t  f i n d i n g  
p r o c e s s ' '  w h i c h  t h e  r e f e r e e  c r e a t e d ,  t h e s e  facts d o  n o t  
c o n s t i t u t e  v i o l a t i o n s  of t h e  Rules  and Canons. 

I'd. T h e  d i s c i p l i n e  w h i c h  t h i s  r e f e r e e  r e c o m m e n d s  i s  
unprecedented .  
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CONCLUSION 

The Xespondent p r a y s  t h a t  t h i s  Cour t  w i l l :  

1.  Appoint  a n o t h e r  r e f e r e e  t o  t h i s  and any f u r t h e r  m a t t e r s  
i n v o l v i n g  t h e  Respondent  

2. Order  a l l  r e l e v a n t  documents rev iewed by a new r e f e r e e  

3 .  S e t  a s i d e  t h e  recommendations of t h e  r e f e r e e .  

CERTIFICATE OF SERVICE 

I HEXERY CERTIFY l:hat a t r u e  a n d  c o r r e c t  c o p y  has b e e n  

f o r w a r d e d  by r n a i l  t o  Randi  Laza rus ,  Esq.,  The F l o r i d a  B a r ,  444 

B r i c k e l l  Aver~ue, M i a m i ,  FL a n d  J o h n  H a r k n e s s  , S t a f f  C o u n s e l ,  

F l o r i d a  B a r ,  T a l l a h a s s e e ,  FL on t h i s  2 4 t h  clay of J u n e ,  1988. 

R e s p e c t f u l l y  s u b m i t t e d ,  
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