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STATEMENT OF CASE AND FACTS 

Gerardo Pundora, subsequent t o  c o n v i c t i o n s ,  f i l e d  a 

motion f o r  p o s t - c o n v i c t i o n  r e l i e f ,  pursuan t  t o  Rule 3 , 8 5 0 ,  

F l o r i d a  Rules of Criminal  Procedure,  a l l e g i n g  t h a t  h i s  

counsel  was i n e f f e c t i v e  i n  f a i l i n g  t o  inform him of t h e  

p o s s i b i l i t y  of d e p o r t a t i o n  a s  a  r e s u l t  of  h i s  g u i l t y  p l e a s ,  

and t h a t  h i s  g u i l t y  p l e a s  were t h e r e f o r e  i nvo lun ta ry .  

(App. l ) ,  The t r i a l  c o u r t  summarily denied t h e  motion,  

w i t h ~ u t  an e v i d e n t i a r y  hear ing .  (App. 11, The Third D i s t r i c t  

Court o f  Appeal held  t h a t  t h e  a l l e g a t i o n s  of t h e  motion were 

s u f f i c i e n t  s o  t h a t ,  If proven,  would e n t i t l e  Fundora t o  r e l i e f .  

(App. 11, Holding t h a t  t h e  t r i a l  c o u r t  f a i l e d  t o  a t t a c h  those  

0 p o r t i o n s  of  t h e  record  which would demonstra te  t h a t  Fundora i s  

n o t  e n t i t l e d  t o  r e l t e f ,  t h e  Third  D i s t r i c t  Court of Appeal 

reversed  and remanded f o ~  f u r t h e r  proceedings .  (App. 1 ) .  



WHETHER THE D E C I S I O N  OF THE D I S T R I C T  COURT 
OF APPEAL OF FLORIDA,  THIRD D I S T R I C T ,  I S  
I N  CONFLICT WITH THE P R I O R  D E C I S I O N  OF THE 
F I R S T  D I S T R I C T  COURT OF APPEAL I N  STATE v. 
HAHN, 4 2 1  S o . 2 d  7 1 0  (FLA. 1st DCA 1982). 



SUMMARY OF ARGUMENT 

The d e c i s i o n  of t h e  Third  D i s t r i c t  Court a f  Appeal i n  

t h e  i n s t a n t  ca se  d i r e c t l y  and exp re s s ly  c o n f l i c t s  w i th  t h e  

d e c i s i o n  of t h e  F i r s t  D i s t r i c t  Court of Appeal i n  t h e  c a s e  

o f  S t a t e  v.  Hahn, 4 2 1  So,2d 7 1 0  (Fla .  1st  DCA 1982)-, on t h e  

i s s u e  of whether c o u n s e l ' s  f a i l u r e  t o  adv i se  a  defendant  of  

t h e  p o s s i b i l i t y  a f  d e p o r t a t i o n  can render  a  g u i l t y  p l e a  i n -  

vo lun t a ry .  This Court has aceepted t h i s  i s s u e  f o r  review 

i n  S t a t e  y, Ginebra,  Case No, 69,283, This Court should 

s i m i l a r l y  e x e r c i s e  i t s  d i s c r e t i o n  t o  accep t  j u r i s d i c t i o n  i n  

t h e  i n s t a n t  c a s e ,  



ARGUMENT 

THE DECISION OF THE DISTRICT COURT OF 
APPEAL I S  IIV CONFLICT WITH THE DECISION 
OF THE FIRST DISTRICT COURT OF APPEAL 
I N  STATE v .  HAHN, 421 So.2d 710 (FLA. 
1st DCA 1982) .  

The F i r s t  and T h i r d  D i s t r i c t  C o u r t s  o f  Appeal  have  

r e a c h e d  o p p o s i t e  c o n c l u s i o n s  on t h e  i s s u e  o f  w h e t h e r  t h e  

f a i l u r e  o f  c o u n s e l  t o  a d v i s e  a  d e f e n d a n t  o f  t h e  p o s s i b l e  

consequences  o f  d e p o r t a t i o n ,  a s  a  r e s u l t  o f  a  g u i l t y  p l e a ,  

c o n s t i t u t e s  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  f o r  t h e  p u r -  

p o s e  o f  r e n d e r i n g  t h e  g u i l t y  p l e a  i n v o l u n t a r y .  I n  t h e  

i n s t a n t  c a s e ,  t h e  T h i r d  D i s t r i c t ,  r e l y i n g  on i t s  p r i o r  d e c i -  

s i o n s  i n  Edwards v. S t a t e ,  393 So.2d 597 ( F l a .  3d DCA 1 9 8 1 ) ,  

and Gineb ra  v .  S t a t e ,  490 So.2d 467 ( F l a .  3d DCA 1 9 8 6 ) ,  h e l d  

t h a t  a l l e g a t i o n s  o f  c o u n s e l ' s  f a i l u r e  t o  a d v i s e  o f  t h e  p o s s i -  

b i l i t y  of d e p o r t a t i o n ,  e n t i t l e d  t h e  d e f e n d a n t  t o  a n  e v i d e n -  

t i a r y  h e a r i n g ,  and ,  i f  p r o v e n ,  would e n t i t l e  t h e  d e f e n d a n t  

t o  have  t h e  p l e a  s e t  a s i d e .  

The F i r s t  D i s t r i c t ,  i n  S t a t e  v. Hahn, 421 So.2d 710 

( F l a .  1st  DCA 1 9 8 2 ) ,  r e j e c t e d  t h e  c o n c l u s i o n  o f  Edwards and 



held  t h a t  t he  f a i l u r e  of counsel  t o  adv ise  of t h e  p o s s i -  

b i l i t y  of d e p o r t a t i o n  d i d  no t  c o n s t i t u t e  i n e f f e c t i v e  a s s i s -  

t ance  and d i d  no t  render  t h e  p l e a  i nvo lun ta ry ,  The F i r s t  

D i s t r i c t  concluded, "[wje acknowledge c o n f l i c t  wi th  Edwards.'l 

The i n s t a n t  case  mere ly  r e i t e r a t e s  t h e  holding of 

Edwards. The Third D i s t r i c t  2 t s e l f  has been h igh ly  d iv ided  

over t h i s  i s s u e ,  Judge Hubbart wrote a  vigorous  d i s s e n t  i n  

Edwards, and Judge Schwartz, i n  a s p e c i a l l y  concurr ing 

opinion i n  Martinez v ,  S t a t e ,  475 So.2d 1 2 9 2 ,  1293 (F l a ,  3d 

DCA 1985),  noted h i s  disagreement wi th  Edwards, bu t  followed 

it because of i t s  bindTng a u t h o r i t y ,  

F i n a l l y ,  t he  Third D i s t r i c t b s  opinion on t h i s  i s s u e  i n  

Ginebra, sup ra ,  ha s  Geen accepted f o r  review by t h i s  Court,  

on t h e  b a s i s  of t h e  c o n f l i c t  w i th  Hahn. S t a t e  v. Ginebra, 

Case No. 69,283, 

A s  t h e  op in ion  i n  t h e  i n s t a n t  ca se  exp res s ly  and d i r e c t l y  

c o n f l i c t s  w i th  Hahn, and a s  t h i s  Court has accepted Ginebra 

f o r  review of t h i s  i s s u e ,  t h e  Court should e x e r c i s e  i t s  d i s -  

c r e t i o n  t o  accep t  j u r i s d i c t i o n ,  



CONCLUSION 

The d e c i s i o n  of t h e  Third  D i s t r i c t  Court of Appeal 

e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  a d e c i s i o n  of  t h e  

F i r s t  D i s t r i c t  Court  of Appeal. Th i s  Court  ha s  a l r e a d y  

accep ted  j u r i s d i c t i o n  of  t h e  same i s s u e  i n  S t a t e  v.  Ginebra,  

Case No. 69,283. P e t i t i o n e r  ha s  e s t a b l i s h e d  t h e  nece s sa ry  

j u r i s d i c t i o n  o f  t h i s  Court and u r g e s  t h i s  Court t o  a c c e p t  

j u r i s d i c t i o n .  
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