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ARGUMENT 

THE LEG1 SLATIVE AMENDMENT OF 
s95 -031 (2) FLORIDA STATUTES 
(1985) , ABOLISHING THE STATUTE OF 
REPOSE IN PRODUCT LIABILITY ACTIONS 
SHOULD BE CONSTRUED TO OPERATE 
RETROSPECTIVELY AS TO A CAUSE OF 
ACTION WHICH ACCRUED BEFORE THE 
EFFECTIVE DATE OF THE AMENDMENT. 

Grumman confuses two distinct issues: 

1. Whether the repeal of the statute of repose 

operates retroactively. 

2. If so, whether Grumman's rights vested prior 

to the repeal so as to insulate Grumman from the retroactive 

application of the repeal. 

A. THE REPEAL OPERATES RETROACTIVELY 
WITH REGARD TO CASES THAT WERE IN 
LITIGATION AT THE TIME OF ITS 
ENACTMENT. 

The law is very clear, the effect of an act repealing a 

remedial statute is to obliterate the repealed statute as if it 

had never been enacted, except as to suits that were commenced, 

prosecuted and concluded while it was an existing law. An action - 
is not considered concluded while an appeal is pending before an 

appellate court having jurisdiction to review it, State v. 

Revels, 109 So.2d 1 (Fla.1959); Tel Service, Inc. v. General 

Capital Corporation, 227 So.2d 667 (Fla.1969); Rothermel v. 

Florida Parole and Probation Commission, 441 So.2d 663 (Fla.lst 

DCA 1983) ; Gewant v. Florida Real Estate Commission, 166 So.2d 

230 (Fla.3rd DCA 1964). 



F o l e y  v .  M o r r i s ,  3 3 9  S o . 2 d  215  ( F l a . 1 9 7 6 )  a n d  

Homemakers, Inc .  v. Gonzalez,  400 So.2d 965 (Fla.1981) d i d  n o t  

i n v o l v e  r e p e a l  s t a t u t e s ;  t h e y  d e a l t  w i t h  amendments t h a t  changed 

t h e  l e n g t h  o f  s t a t u t e s  o f  l i m i t a t i o n ,  b u t  d i d  n o t  r e p e a l  t h o s e  

s t a t u t e s .  The  c o u r t s  t h a t  h a v e  r e l i e d  on  t h o s e  c a s e s  a s  

a u t h o r i t y  f o r  l i m i t i n g  t h e  r e t r o a c t i v e  a p p l i c a t i o n  of  t h e  s t a t u t e  

a b o l i s h i n g  t h e  p r o d u c t s  l i a b i l i t y  s t a t u t e  o f  r e p o s e  have e r r e d  

b e c a u s e  t h e y  h a v e  f a i l e d  t o  d i s t i n g u i s h  b e t w e e n  t h e  two  

c a t e g o r i e s  of  l e g i s l a t i v e  enactments .  

The P e t i t i o n e r  must c o n f e s s  t h a t  i n  h i s  i n i t i a l  brief 

he  may have dwe l t  t o o  much on t h e  ana logy  between t h e  r e p e a l  o f  

t h e  s t a t u t e  o f  r e p o s e  and  amendments l e n g t h e n i n g  s t a t u t e s  o f  

l i m i t a t i o n  when d i s t i n g u i s h i n g  F o l e y  and  Gonzalez. Here, he  

w i shes  t o  make c l e a r  t h a t  t h e  law govern ing  t h i s  c a s e  i s  t h e  law 

d e a l i n g  w i t h  r e p e a l  s t a t u t e s .  

U n d e r  t h a t  b o d y  o f  l a w  t h e r e  i s  no  need  f o r  t h e  

l e g i s l a t u r e  t o  h a v e  e x p r e s s e d  a n  i n t e n t  t h a t  t h e  r e p e a l  be 

a p p l i e d  r e t r o a c t i v e l y  i n  o r d e r  f o r  t h e  r e p e a l  t o  b e  t r e a t e d  i n  

t h a t  manner. The r e a s o n  f o r  t h i s  i s  t h a t  r e p e a l i n g  s t a t u t e s  a r e  

g e n e r a l l y  cons ide r ed  r e t r o a c t i v e  where t h e r e  i s  no s av ings  c l a u s e  

o r  g e n e r a l  s t a t u t e  l i m i t i n g  t h e  e f f e c t  of  t h e  r e p e a l ,  49 F l a .  

Jur .2d  S t a t u t e s  5209. 

Grumman' s argument t h a t  t h e  i n c l u s i o n  of  an  e f f e c t i v e  

d a t e  f o r  t h e  o p e r a t i o n  o f  a  s t a t u t e  r e b u t s  t h e  c o n t e n t i o n  t h a t  a  

r e t r o s p e c t i v e  a p p l i c a t i o n  of  t h e  law was i n t ended  i s  wrong. A l l  

l e g i s l a t i v e  enac tments  have an e f f e c t i v e  d a t e .  That  d a t e  can b e  



set by t h e  l e g i s l a t u r e  o r ,  i f  no d a t e  i s  se t ,  it i s  t h e  d a t e  t h e  

a c t  becomes law. 

T h e  c o m m e n t  i n  S t a t e  D e p a r t m e n t  o f  R e v e n u e  v .  

Zuckerman-Vernon C o r p o r a t i o n ,  354 So.2d 353 ,  358 ( F l a . 1 9 7 7 )  

r e f e r r e d  t o  i n  Grumman' s Br ie f  (pp.9-10) , s t a t i n g  i n  e f f e c t  t h a t  

t h e  s t a t u t e  b e i n g  c o n s t r u e d  should no t  be  g iven  r e t r o s p e c t i v e  

a p p l i c a t i o n  b e c a u s e  it con ta ined  an e f f e c t i v e  d a t e  of J u l y  I ,  

1977 i s  no t  a p p l i c a b l e  t o  t h i s  cause  f o r  two reasons :  

1. T h e  s t a t u t e  i s  Zuckerman-Vernon  was  a  

s u b s t a n t i v e  a c t ,  r e g a r d i n g  which  t h e  presumpt ion  was a g a i n s t  

r e t r o a c t i v i t y ;  whereas t h e  s t a t u t e  i n  t h i s  c a s e  i n  a  r e p e a l i n g  

a c t  which c a r r i e s  a  presumption of r e t r o a c t i v i t y .  

2 .  The e s t a b l i s h m e n t  of  a  J u l y  1st e f f e c t i v e  

d a t e  should ,  i n  n e a r l y  a l l  i n s t a n c e s ,  be  given very l i t t l e  weight 

because t h a t  i s  t h e  t r a d i t i o n a l  d a t e  given t o  s t a t u t e s  t h a t  a r e  

t o  go i n t o  e f f e c t  i m m e d i a t e l y  a f t e r  t h e  ad jou rnmen t  of  t h e  

l e g i s l a t u r e .  

Examina t ion  o f  t h e  r e p e a l i n g  s t a t u t e  i n  t h i s  c a s e ,  

Ch.86-272 S2, Laws of F l o r i d a  (1986) r e v e a l s  t h a t  d e s p i t e  be ing  

g i v i n g  a  J u l y  I ,  e f f e c t i v e  d a t e ,  t h e  law was no t  approved by t h e  

Governor and f i l e d  i n  t h e  o f f i c e  of t h e  s e c r e t a r y  of s t a t e  u n t i l  

J u l y  9 ,  1986 A - 2 )  . I n  e s sence ,  t h e  J u l y  1st d a t e  was merely 

a n  i n d i c a t i o n  by t h e  l e g i s l a t u r e  t h a t  t h e  law was t o  go i n t o  

e f f e c t  a s  soon a s  p o s s i b l e .  



I f  t h e  e f f e c t i v e  d a t e  h a d  b e e n  p o s t p o n e d  f o r  a  

s i g n i f i c a n t  amount of  t i m e ,  Grumman might be a b l e  t o  t a k e  comfort  

from t h a t  f a c t ,  b u t  t h e  J u l y  1st d a t e  a s s i g n e d  t o  t h e  r e p e a l i n g  

a c t  i s  n o t  a n  i n d i c a t i o n  of l e g i s l a t i v e  i n t e n t  t o  r e v e r s e  t h e  

u s u a l  p r e s u m p t i o n  o f  r e t r o a c t i v i t y  a c c o r d e d  t o  r e p e a l i n g  

s t a t u t e s .  

B. G R U M M A N  DOES N O T  HAVE A VESTED 
R I G H T  I N  THE STATUTE OF REPOSE. 

Grumman's c o n t e n t i o n  t h a t  it h a s  a  v e s t e d  r i g h t  i n  i t s  

r e p o s e  d e f e n s e  h a s  appea l  o n l y  i f  t h e  h i s t o r y  of  t h e  c a s e ,  t h e  

h i s t o r y  of  t h e  r e p o s e  s t a t u t e  i n  t h i s  c o u r t  and t h e  n a t u r e  of t h e  

s t a t u t e  a r e  ignored .  

The s t a t u t e  o f  r e p o s e  does  n o t  p rov ide  immunity from 

s u i t .  I t ,  l i k e  s t a t u t e s  o f  l i m i t a t i o n  w i t h  wh ich  it i s  

i n t i m a t e l y  l i n k e d ,  p rov ide  d e f e n d a n t s  a  d e f e n s e  i n  b a r  which t h e y  

c a n  e i t h e r  invoke o r  waive. A s u i t  f i l e d  a f t e r  t h e  e x p i r a t i o n  of  

a  s t a t u t e  of  l i m i t a t i o n  o r  r e p o s e  i s  n o t  vo id  on i t s  f a c e ,  r a t h e r  

it i s  s u b j e c t  t o  t h e  d e f e n s e  b e i n g  r a i s e d  e i t h e r  i n  t h e  answer o r  

by a p p r o p r i a t e  motion. I f  t h e  d e f e n s e  i s  n o t  r a i s e d ,  even though 

a v a i l a b l e ,  t h e  s u i t  can  proceed t o  a  c o n c l u s i o n  on t h e  merits. 

I n  t h i s  c a s e ,  Grumman r a i s e d  t h e  r e p o s e  d e f e n s e  i n  

August 1978 by way of  a  motion f o r  summary judgment (R.25) . The 

t r i a l  c o u r t  g r a n t e d  t h e  m o t i o n  ( R . 4 1 )  , b u t  vaca t ed  i t s  o r d e r  

p r i o r  t o  e n t r y  of  a  f i n a l  judgment (R.60) upon t h e  a u t h o r i t y  of 

t h i s  c o u r t  ' s d e c i s i o n  i n  Overland C o n s t r u c t i o n  Co. v. Sirmons,  

369 So.2d 572 (Fla.1979) , c o n s t r u i n g  a  s i m i l a r  r e p o s e  p r o v i s i o n  

c o n t a i n e d  i n  595 -11 ( 3 )  (c) F l o r i d a  S t a t u t e s  (1975) . 
4 



Grumman d i d  n o t  appea l  t h e  r u l i n g  and t h e  l i t i g a t i o n  

con t i nued  t o  be v i g o r o u s l y  fough t  by b o t h  s i d e s .  I n  1981,  t h i s  

c o u r t t  s d e c i s i o n  i n  B a t t i l l a  v .  A 1  l i s  C h a l m e r s  Manufacturing 

Company, 392 So. 2d 874 (Fla.1981) c o n s t r u i n g  S95.031 ( 2 )  F l o r i d a  

S t a t u t e s  ( 1 9 7 5 )  v i n d i c a t e d  t h e  t r i a l  c o u r t ' s  1979  r u l i n g .  

T h e r e a f t e r ,  t h e  l i t i g a t i o n  p r o c e e d e d  a n d  t h e  c a s e  was w i t h i n  

s e v e r a l  months of  t r i a l  when t h i s  c o u r t  r ende red  i t s  d e c i s i o n  i n  

Pullum v. C i n c i n n a t i ,  I nc . ,  476 So.2d 657 (Fla.1985) , o v e r t u r n i n g  

B a t t i l l a .  

Once a g a i n ,  Grumman f i l e d  a  motion f o r  summary judgment 

and t h i s  t i m e  it was s u c c e s s f u l  (R.327). The P e t i t i o n e r ,  W a l l i s ,  

a p p e a l e d  and  d u r i n g  t h e  pendency of  t h e  appea l  t h e  l e g i s l a t u r e  

r e p e a l e d  t h e  s t a t u t e .  

T h i s  h i s t o r y  r e v e a l s  t h a t  Grumman never  had a  f u l l y  

v e s t e d  r i g h t  i n  t h e  s t a t u t e  of r epose .  I f  Grumman had succeeded 

i n  o b t a i n i n g  a  summary judgment i n  1978 and i f  W a l l i s  had n o t  

appea l ed ,  Grumman's r i g h t  t o  be f r e e  of l i t i g a t i o n  on t h e  b a s i s  

of t h e  s t a t u t e  would have ve s t ed .  That  d i d  n o t  happen. I n s t e a d ,  

Grumman l o s t  i t s  d e f e n s e  b e c a u s e  t h e  s t a t u t e  was  d e c l a r e d  

u n c o n s t i t u t i o n a l .  

W h e n  P u l l u m  o v e r r u l e d  t h e  f i n d i n g  o f  

u n c o n s t i t u t i o n a l i t y  , Grumman was g i v e n  a  second chance  t o  h i d e  

b e h i n d  t h e  r e p o s e  d e f e n s e ,  b u t  t h a t  d e f e n s e  never  became f i n a l  

b e c a u s e  t h e  summary j udgmen t  d i s m i s s i n g  t h e  c o m p l a i n t  was  

appea led .  The q u e s t i o n  of  whether  t h e  r e p o s e  s t a t u t e  p r ec luded  

W a l l i s '  a c t i o n  was s t i l l  undecided when t h e  s t a t u t e  was r e p e a l e d .  



Wal l i s  must be  given t h e  b e n e f i t  of t h a t  r e p e a l  because 

of t h e  r u l e  t h a t  c a s e s  pending on appea l  a r e  governed by t h e  law 

e x i s t i n g  a f t e r  t h e  enac tment  of a  r e p e a l i n g  s t a t u t e ,  S t a t e  v. 

R e v e l s ,  s u p r a .  I f  a  r e p e a l  e l i m i n a t e s  a  d e f e n s e ,  t h e n  t h a t  -- 
defense  i s  l o s t .  

The no t ion  t h a t  t h e  running of a  s t a t u t e  of l i m i t a t i o n  

p r i o r  t o  t h e  r e p e a l  o f  t h e  s t a t u t e ,  v e s t s  t h e  d e f e n s e  and 

i n s u l a t e s  it from t h e  r e p e a l  does  no t  apply t o  s t a t u t e s  of repose  

b e c a u s e  of t h e  e s s e n t i a l  d i f f e r e n c e  between t h e  two t y p e s  of 

laws. 

A s t a t u e  of l i m i t a t i o n  i s  designed t o  g i v e  an i n j u r e d  

p a r t y  a  f a i r  amount o f  t i m e  t o  f i l e  s u i t  a f t e r  h i s  cause  of 

a c t i o n  has  accrued.  I f  t h e  P l a i n t i f f  f a i l s  t o  do so ,  he has  on ly  

himself  t o  blame and it i s  r easonab le  t h a t  he no t  be  a f fo rded  any 

b e n e f i t  from t h e  r e p e a l  o r  ex t ens ion  of t h e  l i m i t a t i o n  per iod.  1 

On t h e  o t h e r  hand, a  s t a t u t e  of repose  b a r s  an a c t i o n  

b e f o r e  t h e  c a u s e  of  a c t i o n  e v e r  a c c r u e s  and  t h e  P l a i n t i f f ' s  

d i l i g e n c e  o r  l a c k  t h e r e o f ,  h a s  n o t h i n g  t o  d o  w i t h  t h e  

a p p l i c a b i l i t y  of t h e  ba r .  I t  was t h i s  harshness  t h a t  l e d  t h i s  

c o u r t  t o  f i n d  t h e  v a r i o u s  r e p o s e  s t a t u t e s  u n c o n s t i t u t i o n a l  i n  

Overland and B a t t i l l a .  

l 1 n  r e a l i t y ,  l i m i t a t i o n '  s s t a t u t e s  a r e  never r e a l l y  t o t a l l y  
r epea l ed .  They a r e  lengthened o r  shor tened ,  b u t  t h e r e  i s  always 
some l i m i t a t i o n  per iod.  

6 



A l t h o u g h  t h e  c o u r t  r e c e d e d  f rom t h a t  c o n s t i t u t i o n a l  

i n t e r p r e t a t i o n  a n d  a c c o r d e d  g r e a t e r  d e f e r e n c e  t o  t h e  

l e g i s l a t u r e ' s  f i n d i n g  o f  a  n e e d  f o r  t h e  r e p o s e  s t a t u t e s ,  t h e  

change does  n o t  p r e c l u d e  t h e  c o u r t  from h o l d i n g  t h a t  s t a t u t e s  of  

r e p o s e  do n o t  f i n a l l y  v e s t  f o r  purposes  of  a  r e p e a l i n g  s t a t u t e  

u n t i l  e i t h e r  t h e  r i g h t  t o  t h e  d e f e n s e  i s  f i n a l l y  a d j u d i c a t e d  o r  

t h e  a p p l i c a b l e  s t a t u t e  of  l i m i t a t i o n  h a s  r u n  w i t h o u t  s u i t  b e i n g  

f i l e d .  

Such a n  i n t e r p r e t a t i o n  i n  t h i s  c a s e  would g i v e  e f f e c t  

t o  t h e  l e g i s l a t u r e ' s  d e t e r m i n a t i o n  t h a t  it i s  i n e q u i t a b l e  t o  u s e  

a  s t a t u t e  o f  r e p o s e  t o  d e s t r o y  a  p r o d u c t s  l i a b i l i t y  c ause  of 

a c t i o n - *  The concep t  of  v e s t i n g  i s  p a r t  of t h e  law govern ing  t h e  

f i n a l i t y  of  j u d i c i a l  endeavor.  That  law i s  governed by n o t i o n s  

of f a i r n e s s  and e q u i t y .  

T h e  l e g i s l a t u r e  h a s  now f o u n d  t h a t  t h e  p r o d u c t s  

l i a b i l i t y  s t a t u t e  of r e p o s e  was u n f a i r .  T h i s  c o u r t  shou ld  g i v e  

t h e  w i d e s t  p o s s i b l e  e f f e c t  t o  t h a t  l e g i s l a t i v e  judgment  by 

p e r m i t t i n g  t h i s  and o t h e r  s i m i l a r  c a s e s  t o  proceed t o  t h e i r  f i n a l  

c o n c l u s i o n s  on t h e i r  me r i t s . 3  

* ~ e ~ r e s e n t a t i v e  Upchurch, The House sponsor  of t h e  r e p e a l i n g  
amendment made it c l e a r  t h a t  t h e  i n e q u i t i e s  caused by t h e  s t a t u t e  
w e r e  a t  t h e  h e a r t  of t h e  r e p e a l ,  see A.3-4. 

3 ~ h e  eminent  American p h i l o s o p h e r ,  Yogi B e r r a ,  once observed 
t h a t  t h e  "...game a i n ' t  o v e r ,  u n t i l  i t s  over ."  Th i s  c o u r t  shou ld  
r u l e  t h a t  t h e  "de f ense  a i n ' t  v e s t e d ,  u n t i l  t h e  appea l  i s  over."  



I F  THE REPEAL OF THE STATUTE OF 
R E P O S E  D O E S  N O T  O P E R A T E  
RETROSPECTIVELY, THE DECISION I N  
P U L L U M  V .  C I N C I N N A T I ,  INC. ,  WHICH 
OVERRULED BATTILLA V .  ALLIS  
CHALMERS MANUFACTURING C O . ,  392 
SO.2D 874 (FLA.1980) SHOULD NOT 
APPLY SO AS TO B A R  A CAUSE OF 
A C T I O N  T H A T  A C C R U E D  BEFORE THE 
PULLUM DECISION. 

Grumman seems t o  a rgue  t h a t  because  o f  t h e  weight  o f  

lower c o u r t  a u t h o r i t y  t h i s  c o u r t  i s  compelled t o  r u l e  t h a t  Pullum 

shou ld  b e  c o n s t r u e d  so as  t o  d e s t r o y  c a u s e s  o f  a c t i o n  t h a t  w e r e  

pending when t h a t  d e c i s i o n  w a s  r endered .  That  i s  n o t  so. 

Th i s  c o u r t  i s  t h e  a r b i t e r  o f  i t s  own d e c i s i o n s .  I t  i s  

w i t h i n  t h e  c o u r t ' s  power t o  d e c i d e  t h a t  t h e  damage caused  by a 

d e c i s i o n  t h a t  w a s  s w i f t l y  r e p u d i a t e d  by t h e  l e g i s l a t u r e  on 

e q u i t a b l e  grounds ,  shou ld  b e  l i m i t e d .  

The p r e f e r e n c e  i n  f a v o r  o f  d e c i d i n g  cases on  t h e i r  

merits a n d  t h e  l o s s  o f  t h e  u n d e r l y i n g  r a t i o n a l e  f o r  Pu l l um 

th rough  l e g i s l a t i v e  r e p e a l  combine t o  p r o v i d e  a p e r s u a s i v e  r e a s o n  

f o r  r e s t r i c t i n g  Pu l l um ' s  r e ach .  

The P e t i t i o n e r  u r g e s  t h e  c o u r t  t o  u n d e r t a k e  s t r o n g  

damage c o n t r o l  measures by d e c l a r i n g  t h a t  Pullum does  n o t  app ly  

r e t r o a c t i v e l y .  



THE DISTRICT COURT OF APPEAL ERRED 
WHEN I T  AFFIRMED T H E  SUMMARY 
JUDGMENT I N  FAVOR OF GRUMMAN ON 
COUNT I11 OF THE COMPLAINT. THAT 
COUNT ALLEGES THE BREACH OF THE 
D U T Y  TO WARN OF A KNOWN DEFECT. 
BREACH OF THE D U T Y  TO WARN DOES 
GIVE RISE T O  A CAUSE OF A C T I O N  
FOUNDED ON THE DESIGN, MANUFACTURE, 
DISTRIBUTION OR SALE OF PERSONAL 
PROPERTY. CONSEQUENTLY, THE CAUSE 
OF A C T I O N  I N  C O U N T  I11 I S  NOT 
BARRED BY THE STATUTE OF REPOSE. 

The R e s p o n d e n t  h a s  w h o l l y  i g n o r e d  t h e  P e t i t i o n e r ' s  

a rgumen t  t h a t  a  c a u s e  of  a c t i o n  f o r  f a i l u r e  t o  warn abou t  t h e  

d a n g e r o u s  n a t u r e  o f  a  p r o d u c t  i s  fundamenta l ly  d i f f e r e n t  t h e n  

a c t i o n s  f o r  neg l i gence ,  s t r ic t  l i a b i l i t y  and wa r r an ty  "founded on 

t h e  d e s i g n ,  m a n u f a c t u r e ,  d i s t r i b u t i o n  o r  s a l e  o f  p e r s o n a l  

p rope r ty " .  

The a c t i o n  f o r  f a i l u r e  t o  warn i s  "founded" on t h e  d u t y  

t o  wa rn  a b o u t  t h e  d a n g e r o u s  n a t u r e  o f  a  p r o d u c t ,  n o t  on t h e  

i m p r o p e r  d e s i g n  o r  c o n s t r u c t i o n  of  t h a t  p roduc t .  Ac t ions  f o r  

n e g l i g e n c e ,  etc. ,  founded on improper d e s i g n  o r  manufacture ,  are 

f o r  t h e  b r each  of t h e  d u t y  t o  d e s i g n  and manufacture  t h e  p roduc t .  

The d i s t i n c t i o n  may b e  s u b t l e ,  b u t  it i s  real  and l e a d s  t o  t h e  

i n e v i t a b l e  c o n c l u s i o n  t h a t  t h e  r e p e a l e d  s t a t u t e  of  r e p o s e  d i d  n o t  

c u t  o f f  a du ty  t h a t  p e r s i s t e d  s o  long as  t h e  p roduc t  w a s  i n  use .  

I n  h i s  main b r i e f ,  t h e  P e t i t i o n e r  demons t ra ted  t h a t  t h e  

manu fac tu r e r s  o f  a i r p l a n e s  have a  c o n t i n u i n g  l e g a l  o b l i g a t i o n  t o  

warn  a b o u t  d e f e c t s  i n  t h e i r  p roduc t s .  The Respondent a l s o  d i d  

n o t  c o n f r o n t  t h e  i m p l i c a t i o n s  a r i s i n g  from t h a t  du ty .  The e f f e c t  



of  t h e  lower c o u r t ' s  r u l i n g  i s  t o  deny t h e  P e t i t i o n e r  a  remedy 

f o r  a  d u t y  t h a t  c o n t i n u e s  beyond  t h e  t w e l v e  y e a r  l i m i t a t i o n  

imposed by t h e  s t a t u t e  of  r epose .  Cou r t s  t r a d i t i o n a l l y  abhor  a  

r i g h t  w i t h o u t  a  remedy. T h i s  c o u r t  shou ld  n o t  deny F l o r i d i a n s  a  

r i g h t  t o  r e c o v e r  damages when a i r c r a f t  manu fac tu r e r s  s h i r k  t h e  

d u t y  r e q u i r e d  of  them by custom, law and common decency. 

The  c a s e s  f r o m  o t h e r  j u r i s d i c t i o n s  c i t e d  by t h e  

Respondent shou ld  n o t  b e  c o n s i d e r e d  a d v e r s e  p r eceden t .  They a l l  

c o n s t r u e  s t a t u t e s  t h a t  a r e  worded q u i t e  d i f f e r e n t l y  from t h e  

f o r m e r  F l o r i d a  p r o d u c t s  l i a b i l i t y  r e p o s e  s t a t u t e .  B r i t t  v. 

S c h i n d l e r  E l e v a t o r  C o r p o r a t i o n ,  637 F.Supp.734 (D.C.D.C.1986) 

i n v o l v e d  a  s t a t u t e  t h a t  b a r r e d  any t o r t  a c t i o n  r e s u l t i n g  from 

u n s a f e  improvements t o  r e a l  p r o p e r t y ,  a  f a r  b roade r  p r o h i b i t i o n  

t h e n  t h e  one  i nvo lved  he r e .  

I n  Davidson v. Volkswagenwerk, A.G., 74 N.C. App.193, 

336 S.E.2d 714 ( 1 9 8 5 )  r e v .  den .  316 N.C. 375,  342 S.E.2d 892 

( 1 9 8 6 )  t h e  c o u r t  u p h e l d  a n  a t t a c k  a g a i n s t  t h e  North C a r o l i n a  

s t a t u t e  o f  r e p o s e  b a s e d  on  t h e  t h e o r y  t h a t  an  e x t r a  o r d i n a r y  

pos t -manufacture  du ty  a r i s e s  under c e r t a i n  c i r cums t ances  and t h a t  

a  b r each  of  t h a t  d u t y  i s  beyond t h e  s t a t u t e .  The n a t u r e  of  t h e  

c i r cums t ances  t h a t  t h e  P l a i n t i f f ' s  t h e o r y  was based  upon was n o t  

s t a t e d  i n  t h e  o p i n i o n .  I t  i s  t h e r e f o r e  i m p o s s i b l e  t o  know 

whe the r  t h e  c a s e  d e a l t  w i t h  a n  i s s u e  s i m i l a r  t o  t h e  one  r a i s e d  

he r e .  



I n  a d d i t i o n ,  t h e  N o r t h  C a r o l i n a  s t a t u t e  b a r s  

" a c t i o n  (s) . . .based upon o r  a r i s i n g  o u t  of . .  . product  l i a b i l i t y ,  

a g a i n  a  much b r o a d e r  s t a n d a r d  t h a n  t h e  one  se t  o u t  i n  o u r  

s t a t u t e .  

Barwick v. The Celo tex  Corpora t ion ,  736 F.2d 9 4 9 ,  963 

( 4 t h  Cir.1984) i n v o l v e s  an a s b e s t o s  exposure c la im brought  more 

t h a n  t e n  y e a r s  a f t e r  t h e  l a s t  exposure.  The s t a t u t e  cons t rued ,  

provided t h a t  s u i t  could no t  be  brought  more t h a n  t e n  y e a r s  from 

t h e  l a s t  a c t  of  t h e  d e f e n d a n t  g i v i n g  r i s e  t o  t h e  c l a i m  f o r  -- 
r e l i e f .  The c o u r t  po in t ed  o u t  t h a t  t h e  " l a s t  a c t "  i n  a  f a i l u r e  

t o  warn s i t u a t i o n  must have been t h e  l a s t  c o n t a c t  o r  exposure t o  

t h e  product  and t h e r e f o r e  t h e  s t a t u t e  was v i o l a t e d .  

The P e t i t i o n e r  a g r e e s  t h a t  t h e  du ty  t o  warn i n  t h i s  

c a s e  would c e a s e  when t h e  l a s t  exposure t o  t h e  danger caused by 

Grumman occurred.  That would, of cou r se ,  be  t h e  moment of t h e  

a c c i d e n t .  I f  a n y t h i n g ,  t h e  Barwick c a s e  s u p p o r t s  W a l l i s '  

c o n t e n t i o n  t h a t  t h e  du ty  t o  warn s u r v i v e s  t h e  e x p i r a t i o n  of t h e  

repose  s t a t u t e .  

I n  Dague v. P i p e r  A i r c r a f t  Corpora t ion ,  275 Ind. 520, 

418 N.E.2d 2 0 7  (1981)  t h e  s t a t u t e  de f ined  a  product  l i a b i l i t y  

a c t i o n  a s  o n e  f o r  i n j u r y  c a u s e d  by o r  r e s u l t i n g  f rom,  t h e  

manufac tu re ,  c o n s t r u c t i o n  o r  des ign  of any product .  This  i s  a  

much d i f f e r e n t  a n d  b r o a d e r  s t a n d a r d  t h a n  t h e  " founded  on" 

s t anda rd  i n  t h e  r epea l ed  F l o r i d a  s t a t u t e .  Dague must t h e r e f o r e  

be  d i s t i n g u i s h e d  from t h e  p r e s e n t  c a s e  and i s  no t  a u t h o r i t y  f o r  



t h e  R e s p o n d e n t ' s  p o s i t i o n .  DeHoyos v. John Mohr & Sons ,  629 

F.Supp.69 (D.C.N.D.Ind.1984) mere ly  f o l l o w e d  Dague and 

i s  n o t  developmenta l .  

E x a m i n a t i o n  o f  t h e  f o r e i g n  a u t h o r i t i e s  c i t e d  by t h e  

R e s p o n d e n t  r e s u l t s  i n  t h e  c o n c l u s i o n  t h a t  t h i s  c o u r t  mus t  

c o n s t r u e  o u r  f o r m e r  s t a t u t e  on i t s  f a c e  and w i t h o u t  h e l p  from 

o t h e r  c o u r t s .  

The a p p r o p r i a t e  c o n s t r u c t i o n  t h a t  shou ld  be g i v e n  i s  

t h a t  it d o e s  n o t  b a r  s u i t s  founded on t h e  b r e a c h  o f  a  d u t y  t o  

warn. 

CONCLUSION 

T h i s  c o u r t  s r u l i n g  shou ld  p r e s e r v e  t h e  p r e s e n t  c a s e  

and t h o s e  s i m i l a r l y  s i t u a t e d  from b e i n g  e x t i n g u i s h e d  b e c a u s e  o f  

t h e  c o u r t ' s  c o n s t r u c t i o n  i n  Pullum o f  t h e  now abandoned p r o d u c t s  

l i a b i l i t y  s t a t u t e  o f  r e p o s e .  
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