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STATEMENT OF THE CASE 

The C i t y  o f  Panama C i t y  Beach,  F l o r i d a  ( t h e  " C i t y " )  f i l e d  on 

J a n u a r y  14 ,  1987 i t s  C o m p l a i n t  p u r s u a n t  t o  C h a p t e r  75 ,  F l a .  S t a t .  

( 1 9 8 5 1 ,  f o r  v a l i d a t i o n  o f  i t s  $300 ,000 ,000  C i t y  o f  Panama C i t y  

Beach ,  F l o r i d a  I n v e s t m e n t  Revenue Bonds ( t h e  " B o n d s " ) ,  C i r c u i t  

C i v i l  No. 87-104 (Appendix  2 ) .  The C o m p l a i n t  a l l e g e d  t h a t  o n  

J a n u a r y  8 ,  1 9 8 7  t h e  C i t y  a d o p t e d  i t s  R e s o l u t i o n  No. 87-2 

d e t e r m i n i n q  t o  i s s u e  t h e  Bonds f o r  t h e  p u r p o s e  o f  r e a l i z i n g  an  

i n v e s t m e n t  p r o f i t  t o  b e  u t i l i z e d  by  t h e  C i t y  f o r  v a r i o u s  m u n i c i p a l  

p u r p o s e s .  (Append ix  2 ,  p . 2 ) .  

The C i r c u i t  C o u r t  i s s u e d  i t s  Orde r  t o  Show Cause  on  J a n u a r y  

14 ,  1987 (Appendix  3 )  and t h e  S t a t e  f i l e d  i t s  Answer on  F e b r u a r y  

18 ,  1987 (Appendix  4 ) .  H e a r i n g  on  t h e  Orde r  t o  Show Cause  w a s  

h e l d  on F e b r u a r y  18 ,  1987. A t r a n s c r i p t  o f  t h e  h e a r i n g  is 

a t t a c h e d  as Appendix  5. 

The F i n a l  Judgmen t  o f  V a l i d a t i o n  w a s  f i l e d  F e b r u a r y  20,  1987 

and  is t h e  o r d e r  h e r e i n  s o u g h t  t o  b e  r e v i e w e d  (Appendix  1 ) .  



STATEMENT OF THE FACTS 

The C i t y  a d o p t e d  i t s  ~ e s o l u t i o n  No. 87-2 f o r  t h e  s t a t e d  

p u r p o s e  o f  i s s u i n g  no t - to -exceed  $300,000,000 o f  Bonds, t h e  n e t  

p r o c e e d s  o f  which,  t o t a l l i n g  a p p r o x i m a t e l y  $295,500,000 (App. 5 ,  

p .  2 0 ) ,  w i l l  b e  p l a c e d  i n  t r u s t  p u r s u a n t  t o  a  T r u s t  I n d e n t u r e  

be tween  t h e  C i t y  and a  c o r p o r a t e  t r u s t e e  ( t h e  " I n d e n t u r e " )  (App. 

2 ,  E x h i b i t  A t o  E x h i b i t  1 ,  p .  1 5 ) .  The t r u s t e e  w i l l  i n v e s t  t h e  

Bond p r o c e e d s  a s  t h e  C i t y  d i r e c t s  i n  t h e  I n d e n t u r e  i n  an  i n v e s t -  

ment  c o n t r a c t  h a v i n g  a  g u a r a n t e e d  r a t e  o f  r e t u r n .  (App. 5 ,  p .  

1 5 ) .  The p r i n c i p a l  amount i n v e s t e d  i n  t h e  i n v e s t m e n t  c o n t r a c t ,  

t o g e t h e r  w i t h  t h e  g u a r a n t e e d  e a r n i n g s  t h e r e o n  w i l l  be  p l e d g e d  a s  

s e c u r i t y  t o  owners  o f  t h e  Bonds and w i l l  c o n s t i t u t e  t h e  s o l e  

method o f  repayment  o f  p r i n c i p a l  o f  and i n t e r e s t  on  t h e  Bonds 

(App. 5 ,  p .  1 6 ) .  No o t h e r  r e v e n u e s  o f  t h e  C i t y  a r e  o b l i g a t e d  f o r  

r epaymen t  o f  t h e  Bonds unde r  R e s o l u t i o n  No. 87-2 o r  t h e  I n d e n t u r e .  

(App. 5 ,  p .  17 ,  23-24) .  I n t e r e s t  p a i d  t o  owners  o f  t h e  Bonds w i l l  

n o t  be  exempt  f rom f e d e r a l  income t a x a t i o n .  (App. 5 ,  p. 1 5 ) .  

The t e s t i m o n y  a t  t h e  v a l i d a t i o n  h e a r i n g  showed t h a t  t h e  r a t e  

o f  i n t e r e s t  on t h e  Bonds is e x p e c t e d  t o  b e  a p p r o x i m a t e l y  1/2 o f  1 %  

less  t h a n  t h e  i n t e r e s t  r a t e  on t h e  i n v e s t m e n t  c o n t r a c t ,  r e s u l t i n g  

i n  a  p r o f i t  t o  t h e  C i t y  o f  a p p r o x i m a t e l y  $ 5  p e r  $1,000 o f  Bonds 

i s s u e d ,  o r  $1.5 m i l l i o n  when r e d u c e d  t o  p r e s e n t  v a l u e .  (App. 5 ,  

p .  1 5 ) .  



The C i t y  h a s  d e t e r m i n e d  i n  R e s o l u t i o n  No. 87-2 t o  a p p l y  t h e s e  

i n v e s t m e n t  e a r n i n g s  t o  t h e  " P r o j e c t " ,  d e f i n e d  i n  R e s o l u t i o n  87-2 

a s  m u n i c i p a l  p a r k  a n d  r e c r e a t i o n a l  f a c i l i t i e s ,  f u n d i n g  o f  

m u n i c i p a l  s e l f - i n s u r a n c e  r e s e r v e s  o r  o t h e r  m u n i c i p a l  p u r p o s e s  

d e t e r m i n e d  by s u b s e q u e n t  r e s o l u t i o n  o f  t h e  C i t y .  (App. 2, E x h i b i t  

1 ,  p. 3 ) .  

W i t n e s s e s  f o r  t he  C i t y  t e s t i f i e d  t h a t  t h e  i n v e s t m e n t  c o n t r a c t  

w i l l  be e n t e r e d  i n t o  be tween  t h e  t r u s t e e  and an i n s u r a n c e  company 

o r  o t h e r  i n s t i t u t i o n  w i t h  a s u f f i c i e n t  c r e d i t  r a t i n g  t o  o b t a i n  a 

r a t i n g  o f  "A" o r  b e t t e r  f o r  t h e  Bonds by  a n a t i o n a l l y  r e c o g n i z e d  

bond r a t i n g  agency  (App. 5, p .  2 3 ) .  



SUMMARY OF ARGUMENT 

The C o u r t  e r r e d  i n  v a l i d a t i n g  t h e  Bonds b e c a u s e  t h e  p r i n c i p a l  

a c t i v i t y  u n d e r t a k e n  b y  t h e  C i t y  w i t h  p r o c e e d s  o f  t h e  Bonds, i . e .  

t h e  i n v e s t m e n t  o f  Bond p r o c e e d s  i n  an  i n v e s t m e n t  c o n t a c t ,  d o e s  n o t  

c o n s t i t u t e  a m u n i c i p a l  f u n c t i o n  i n  a c c o r d a n c e  w i t h  A r t i c l e  V I I I ,  

S e c t i o n  2 ,  o f  t h e  F l o r i d a  C o n s t i t u t i o n  and t h e  p l e d g i n g  of s u c h  

i n v e s t m e n t  c o n t r a c t  as s e c u r i t y  f o r  repayment  o f  t h e  Bonds v i o -  

l a tes  C h a p t e r  166 ,  P a r t  11, F l o r i d a  S t a t u t e s  ( 1985)  by i m p r o p e r l y  

p l e d g i n q  m u n i c i p a l  p r o p e r t y .  

The C o u r t  e r r e d  i n  v a l i d a t i n g  t h e  Bonds b e c a u s e  t h e  p r o c e e d s  

o f  t h e  Bonds are n o t  r e q u i r e d  by t h e  terms o f  R e s o l u t i o n  No. 87-2 

o r  t h e  I n d e n t u r e  t o  b e  i n v e s t e d  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  

@ o f  S e c t i o n  166.261, F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  g o v e r n i n g  i n v e s t m e n t s  

o f  s u r p l u s  p u b l i c  f u n d s .  



ARGUMENT 

@ ISSUE I .  THE COURT ERRED I N  VALIDATING THE BONDS BECAUSE INVEST- 
MENT OF BOND PROCEEDS I N  AN INVESTMENT CONTRACT TO REALIZE A 
PROFIT DOES NOT CONSTITUTE A MUNICIPAL FUNCTION WITHIN THE MEANING 
OF ARTICLE V I I I ,  SECTION 2  OF THE FLORIDA CONSTITUTION AND PLEDGE 
OF THE INVESTMENT CONTRACT AS SECURITY FOR BONDS VIOLATES CHAPTER 
166 ,  P a r t  11, FLORIDA STATUTES ( 1 9 8 5 ) .  

S i n c e  a d o p t i o n  o f  t h e  1968 F l o r i d a  C o n s t i t u t i o n  m u n i c i p a l i -  

t i e s  h a v e  been  imbued w i t h  powers  o f  "home-rule ."  Ar t i c l e  V I I I ,  

S e c t i o n  2  o f  t h e  F l o r i d a  C o n s t i t u t i o n  p r o v i d e s :  

( b )  POWERS. M u n i c i p a l i t i e s  s h a l l  h a v e  gove rn -  
m e n t a l ,  c o r p o r a t e  and p r o p r i e t a r y  powers  t o  e n a b l e  them 
t o  c o n d u c t  m u n i c i p a l  gove rnmen t ,  p e r f o r m  m u n i c i p a l  
f u n c t i o n s  and  r e n d e r  m u n i c i p a l  s e r v i c e s ,  a n d  may 
e x e r c i s e  any  power f o r  m u n i c i p a l  p u r p o s e s  
o t h e r w i s e  p r o v i d e d  b y  l a w  . . . [Emphasis  supp  

The C o n s t i t u t i o n  t h u s  m a n d a t e s  t h a t  no  s p e c i f i c  a u t h o r i z a t i o n  

@ by g e n e r a l  law is  r e q u i r e d  f o r  a m u n i c i p a l i t y  t o  a c t ,  s u b j e c t  o n l y  

t o  t w o  b a s i c  l i m i t a t i o n s :  

1 .  The power s o u g h t  t o  be  e x e r c i s e d  m u s t  be  a 
m u n i c i p a l  f u n c t i o n  o r  c o n s t i t u t e  t h e  r e n d e r i n g  o f  a 
m u n i c i p a l  s e r v i c e ;  

and  

2. T h e r e  m u s t  be  no c o n t r a r y  or  s u p e r c e d i n g  
l e g i s l a t i o n  r e s t r i c t i n g  or  p r o h i b i t i n g  t h e  e x e r c i s e  o f  
s u c h  power.  

S e e ,  Lake Worth U t i l i t i e s  A u t h o r i t y  v .  C i t y  o f  Lake Worth,  

468 So.2d 215 ( 1 9 8 5 ) ;  C i t y  o f  M i a m i  Beach v .  F lee twood Hotel ,  

I n c . ,  261 So.2d 801 ( F l a .  1972)  



The g e n e r a l  l a w  g o v e r n i n g  t h e  i s s u a n c e  by  m u n i c i p a l i t i e s  o f  

@ bonded  i n d e b t e d n e s s  i s  c o n t a i n e d  i n  S e c t i o n  166.1 11,  F l o r i d a  

S t a t u t e s  ( 1985 )  , which p r o v i d e s :  

The  g o v e r n i n g  body o f  e v e r y  m u n i c i p a l i t y  may 
b o r r o w  money, c o n t r a c t  l o a n s ,  and i s s u e  bonds  a s  
d e f i n e d  i n  166.101.  F l o r i d a  S t a t u t e s .  f r o m  t i m e  - ~ 

t o  t i m e  t o  f i n a n c e  . t h e  u n d e r t a k i n g  o f  . a n y  c a p i t a l  
o r  o t h e r  p r o j e c t  f o r  t h e  p u r p o s e s  p e r m i t t e d  b y  t h e  
s t a t e  c o n s t i t u t i o n  a n d  may '  p l e d g e  t h e  f u n d s ,  

. . 
c r e d i t ,  p r o p e r t y ,  and  t a x i n g  power o f  t h e  m u n i c i -  
p a l i t y  f o r  t h e  payment  o f  s u c h  d e b t s  and  bonds .  
[Emphas i s  s u p p l i e d ]  

The t y p e s  o f  b o n d s  s p e c i f i c a l l y  p e r m i t t e d  a r e  d e t a i l e d  i n  

S e c t i o n  166 .101 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) :  

( 1 )  The term "bond" i n c l u d e s  b o n d s ,  d e b e n t u r e s ,  
n o t e s ,  c e r t i f i c a t e s  o f  i n d e b t e d n e s s ,  m o r t g a g e  
c e r t i f i c a t e s ,  o r  o t h e r  o b l i g a t i o n s  o r  e v i d e n c e s  o f  
i n d e b t e d n e s s  o f  a n y  t y p e  or  c h a r a c t e r .  

( 2 )  The term "gene ra l -  o b l i g a t i o n  bonds"  means  
b o n d s  which  a r e  s e c u r e d  b y ,  or p r o v i d e  f o r  t h e i r  
payment  b y ,  t h e  p l e d g e ,  i n  a d d i t i o n  t o  t h o s e  s p e c i a l  
t a x e s  l e v i e d  f o r  t h e i r  d i s c h a r g e  and  s u c h  o t h e r  
s o u r c e s  a s  may b e  p r o v i d e d  f o r  t h e i r  payment  or  
p l e d g e d  a s  s e c u r i t y  u n d e r  t h e  o r d i n a n c e  or r e s o l u -  
t i o n  a u t h o r i z i n g  t h e i r  i s s u a n c e ,  o f  t h e  f u l l  f a i t h  
a n d  c r e d i t  and  t a x i n g  power o f  t h e  m u n i c i p a l i t y  and 
f o r  payment  o f  which  r e c o u r s e  may b e  had  a g a i n s t  t h e  
g e n e r a l  f u n d  o f  t h e  m u n i c i p a l i t y .  

( 3 )  The term "ad  v a l o r e m  b o n d s n  means  b o n d s  
which  a r e  p a y a b l e  f r om t h e  p r o c e e d s  o f  a d  v a l o r e m  
t a x e s  l e v i e d  on  r e a l  and t a n g i b l e  p e r s o n a l  p r o p e r t y .  

( 4 )  The term " r e v e n u e  bonds"  means  o b l i g a t i o n s  
o f  t h e  m u n i c i p a l i t y  which a r e  p a y a b l e  f r om r e v e n u e s  
d e r i v e d  f rom s o u r c e s  o t h e r  t h a n  a d  v a l o r e m  t a x e s  o n  
r e a l  or  t a n g i b l e  p e r s o n a l  p r o p e r t y  and  which d o  n o t  
p l e d g e  t h e  p r o p e r t y ,  c r e d i t ,  or  g e n e r a l  t a x  r e v e n u e  
o f  t h e  m u n i c i p a l i t y .  

( 5 )  The term " improvement  bonds"  means  s p e c i a l  
o b l i g a t i o n s  o f  t h e  m u n i c i p a l i t y  which  a r e  p a y a b l e  



solely from the proceeds of the special assessments 
levied for an assessable project. 

(6) The term "refunding bonds" means bonds 
issued to refinance outstanding bonds of any type 
and the interest and redemption premium thereon. 
Refunding bonds shall be issuable and payable in the 
same manner as the refinanced bonds, except that no 
approval by the electorate shall be required unless 
required by the State Constitution. 

In the instant case, the City has determined to isssue 

$300,000,000 of revenue bonds for the stated purpose of investing 

the overwhelming portion of Bond proceeds in an investment 

contract, the principal of and interest on which will be pledged 

to owners of such Bonds. A proportionately miniscule amount of 

Bond proceeds, shown by testimony to be approximately $1.5 million 

(App. 5, p. 15), is intended by the City to be applied to the 

"Project": park and recreational facilities, funding of 

self-insurance reserves or other municipal purposes. (App. 2, 

Exhibit 1 ,  p. 3). 

Appellant does not dispute that the undertakings proposed to 

be financed with the $1.5 million dollars of profit are valid 

municipal functions or services. However, Appellant strongly 

contends that any analysis of whether bonds are issued in confor- 

mity with Article VIII, Section 2 of the Florida Constitution and 

Section 166.11 1, Florida Statutes (1 985) for a municipal purpose 

must scrutinize the application of proceeds of the Bonds, not 

merely the use of investment earnings realized from such proceeds. 

An analysis of the application of proceeds of the City's proposed 

Bonds reveals that they are not applied toward any valid municipal 



f u n c t i o n  o r  s e r v i c e ,  b u t  mere ly  t o  t h e  a c q u i s i t i o n  of an i n v e s t -  

ment f o r  t h e  C i t y .  

The use  of  bond p roceeds  i n  such a f a s h i o n  a p p e a r s  t o  be  a 

case of f i r s t  i m p r e s s i o n  i n  F l o r i d a ,  b u t  it would seem c l e a r  t h a t  

w h i l e  c i t i e s  may have  v a l i d  governmenta l  powers t o  make i n v e s t -  

ments  of  a v a i l a b l e  C i t y  moneys, t h e  borrowing of moneys t o  i n v e s t  

shou ld  n o t  be c o n s i d e r e d  a munic ipa l  purpose .  

The p o t e n t i a l  f o r  abuse  is m a n i f e s t .  A c i t y  cou ld  i s s u e  many 

hundred m i l l i o n s  of d o l l a r s  of bonds,  d i r e c t  some i n f i n i t e s i m a l  

amount of  e a r n i n g s  on bond p roceeds  t o  an acknowledged "munic ipal  

purpose , "  t h e n  a p p l y  t h e  q r o s s l y  d i s p r o p o r t i o n a t e  amount of bond 

p r o c e e d s  t o  t h e  a c q u i s i t i o n  of l a n d ,  s t o c k s ,  bonds o r  any 

i n v e s t m e n t  f o r  which t h e  c i t y  can  f i n d  a c r e d i t o r  e . ,  a 

bondho lder )  w i l l i n g  t o  a c c e p t  t h e  r i s k  t h a t  such inves tment  w i l l  

be  a b l e  t o  repay h i s  l o a n .  The borrowing of money p r i m a r i l y  f o r  

t h e  purpose of inves tment  is n o t  a recognized munic ipa l  f u n c t i o n  

w i t h i n  t h e  intendment of  A r t i c l e  V I I I ,  S e c t i o n  2 of t h e  F l o r i d a  

C o n s t i t u t i o n .  The C i t y  t h u s  having f a i l e d  t h e  f i r s t  p a r t  of t h e  

two-par t  t e s t  f o r  a v a l i d  e x e r c i s e  of  home-rule powers,  i s  n o t  

e n t i t l e d  t o  v a l i d a t i o n  of  i t s  Bonds. 

However, even i f  t h i s  Cour t  t a k e s  e x c e p t i o n  t o  t h i s  p a r t  of 

A p p e l l a n t ' s  t h e s i s ,  t h e  C i t y  canno t  comply w i t h  t h e  second p a r t  of  

t h e  v a l i d  e x e r c i s e  t e s t  because  t h e r e  e x i s t s  superced ing  l e g i s l a -  

t i o n  i n  t h e  form of Chapter  166,  P a r t  11, F l o r i d a  S t a t u t e s  (1985)  

p r o h i b i t i n g  t h e  contempla ted  bond i s s u a n c e .  



The d e s c r i p t i o n  o f  t h e  Bonds c o n t a i n e d  i n  R e s o l u t i o n  87-2 and 

t h e  t e s t i m o n y  p r e s e n t e d  by t h e  C i t y  a t  t h e  v a l i d a t i o n  h e a r i n g  

c h a r a c t e r i z e s  them a s  " r e v e n u e  bonds" t o  be  r e p a i d  f rom r e v e n u e s  

d e r i v e d  from s o u r c e s  o t h e r  t h a n  ad va lo rem t a x e s  on r e a l  o r  t a n -  

g i b l e  p e r s o n a l  p r o p e r t y .  

The Bonds c l e a r l y  d o  n o t  f i t  w i t h i n  t h e  d e f i n i t i o n s  o f  gen- 

e r a l  o b l i g a t i o n  bonds ,  ad va lo rem bonds ,  improvement bonds  o r  

r e f u n d i n g  bonds s e t  f o r t h  i n  S e c t i o n  166.1 01,  F l o r i d a  S t a t u t e s  

( 1 9 8 5 ) ,  and i n d e e d  t h e  C i t y  h a s  t i t l e d  them "Revenue Bonds". 

The g e n e r a l  a u t h o r i t y  f o r  i s s u a n c e  o f  bonds  c o n t a i n e d  i n  

S e c t i o n  166.1 1 1 ,  p r e v i o u s l y  c i t e d ,  c o n t a i n s  l a n g u a g e  p e r m i t t i n g  

t h e  p l e d g e  o f  " f u n d s ,  c r e d i t ,  p r o p e r t y  and t a x i n g  power o f  t h e  

m u n i c i p a l i t y  f o r  t h e  payment o f  s u c h  d e b t s  and bonds."  These  

p r o v i s i o n s ,  however ,  may be  f u r t h e r  l i m i t e d  a c c o r d i n g  t o  t h e  t y p e  

o f  bonds i s s u e d  by o t h e r  s t a t u t o r y  p r o v i s i o n s  o r  t h e  F l o r i d a  Con- 

s t i t u t i o n .  For  example ,  t h e  power t o  p l e d g e  ad va lo rem t a x i n g  

power o f  a  c i t y  t o  b o n d h o l d e r s  i s  l i m i t e d  by Ar t i c l e  V I I ,  S e c t i o n  

12  o f  t h e  F l o r i d a  C o n s t i t u t i o n  g o v e r n i n g  l o c a l  bonds ,  t o  bonds  

app roved  by v o t e  o f  t h e  e l e c t o r s .  

S i m i l a r l y ,  " r e v e n u e  bonds" a s  d e f i n e d  i n  S e c t i o n  166.101 ( 4 )  

a r e  s u b j e c t  t o  t h e  l i m i t a t i o n  t h a t  p r o p e r t y ,  c r e d i t  o r  g e n e r a l  t a x  

r e v e n u e  o f  t h e  m u n i c i p a l i t y  may n o t  be  p l e d g e d  t o  t h e  repayment  o f  

t h e  bonds.  The C i t y ,  h a v i n g  e l e c t e d  t o  i s s u e  " r e v e n u e  bonds ,"  is  

s u b j e c t  t o  t h e  s t a t u t o r y  l i m i t a t i o n  imposed by  C h a p t e r  166 ,  P a r t  

I1 and c a n n o t  p l e d g e  i t s  p r o p e r t y  t o  t h e  h o l d e r s  o f  s u c h  Bonds. 

The C i t y  i n t e n d s  t o  bor row money t o  a c q u i r e  t h e  c o n t e m p l a t e d  



investment contract which will be pledged to the Bondholders. 

This transaction is no temporary pledge of security until bond 

proceeds are applied to a municipal purpose. The sole use of bond 

proceeds is this prohibited pledge of City property. 

In keeping with the philosophy expressed in the Florida 

Constitution's broad home-rule powers granted to municipalities, 

the legislature has provided very liberal guidelines for municipal 

borrowing in Chapter 166, Part 11. However, also in keeping with 

the mandate of Article VIII, Section 2 of the Florida 

Constitution, municipalities are not granted total unbridled power 

in their financial undertakings. In seeking to issue the Bonds 

for their stated purpose of investing the proceeds and pledging 

the investments to Bondholders the City has roamed beyond even the 

nearly borderless limits of home-rule powers. Accordingly, the 

Circuit Court judgment validating the Bonds should be reversed. 



ISSUE 11: THE COURT ERRED IN VALIDATING THE BONDS BECAUSE THE 
CITY HAS FAILED TO REQUIRE PROCEEDS OF THE BONDS TO BE INVESTED IN 
ACCORDANCE WITH SECTION 166.261, FLORIDA STATUTES (1985). 

Municipal home-rule powers with respect to finance and 

taxation are addressed by general law in Chapter 166, Part 111, 

Florida Statutes (1 985). Specifically, Section 166.261, Florida 

Statutes (1985) requires that surplus public funds in the control 

or possession of a city must be invested in: 

(a) The Local Government Surplus Funds Trust Fund; 

(b) Negotiable direct obligations of, or obliga- 
tions the principal and interest of which are uncondi- 
tionally guaranteed by, the United States Government at 
the then prevailing market price for such securities; 

(c) Interest-bearing time deposits or savings 
accounts in banks organized under the laws of the United 
States and doing business and situated in this state, in 
savings and loan associations which are under state 
supervision, or in federal savings and loan associations 
located in this state and organized under federal law 
and federal supervision, provided that any such deposits 
are secured by collateral as may be prescribed by law; 

(d) Obligations of the federal farm credit banks; 
the Federal Home Loan Mortgage Corporation, including 
Federal Home Loan Mortgage Corporation participation 
certificates; or the Federal Home Loan Bank or its 
district banks or obligations guaranteed by the Govern- 
ment National Mortgage Association; or 

(e) Obligations of the Federal National Mortgage 
Association, including Federal National Mortgage Associ- 
ation participation certificates and mortgage pass- 
through certificates guaranteed by the Federal National 
Mortgage Association. 

Surplus funds are defined in Section 166.261(4), Florida Statutes 

( 1985) to be: 



( 4 )  For t h e  purposes  of  t h i s  s e c t i o n ,  t h e  t e rm 
" s u r p l u s  funds" i n  any g e n e r a l  o r  s p e c i a l  accoun t  o r  
fund of t h e  m u n i c i p a l i t y ,  h e l d  o r  c o n t r o l l e d  by t h e  
govern ing  body of t h e  m u n i c i p a l i t y ,  which funds  a r e  n o t  
r e a s o n a b l y  contempla ted  t o  be  needed f o r  t h e  purposes  
i n t e n d e d  w i t h i n  a r e a s o n a b l e  t i m e  from t h e  d a t e  of such 
inves tment .  

S i n c e  t h e  p roceeds  of t h e  Bonds themse lves  w i l l  be i n v e s t e d  

and used t o  r epay  t h e  Bonds over  a p e r i o d  of up t o  t e n  y e a r s  (App. 

5, p .  1 8 ) ,  t h e  Bond p roceeds  a r g u a b l y  c o n s t i t u t e  " s u r p l u s  funds"  

w i t h i n  t h e  meaning of t h e  c i t e d  S e c t i o n  1 6 6 . 2 6 1 ( 4 ) .  It f o l l o w s  

t h e n ,  t h a t  s u c h  f u n d s  a r e  r e q u i r e d  t o  b e  i n v e s t e d  i n  t h e  

i n v e s t m e n t s  o u t l i n e d  above. The inves tment  c o n t r a c t  d e s c r i b e d  by 

t h e  C i t y ' s  w i t n e s s  (App. 5, p. 15-16, 23-24) and p e r m i t t e d  by 

R e s o l u t i o n  87-2 (App. 2, E x h i b i t  1 ,  p. 2 )  and t h e  I n d e n t u r e  (App. 

2, E x h i b i t  A t o  E x h i b i t  1, p. 3 )  does  n o t  f a l l  w i t h i n  t h e s e  

@ d e f i n i t i o n s .  Without  t h e  a d d i t i o n  o f  a requ i rement  i n  t h e  

I n d e n t u r e  t h a t  p roceeds  o f  t h e  Bonds be i n v e s t e d  i n  accordance  

w i t h  S e c t i o n  166.261, F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ,  t h e  Bonds should  

n o t  have been v a l i d a t e d .  



CONCLUSION 

As A p p e l l a n t  h a s  shown,  t h e  a p p l i c a t i o n  o f  a p p r o x i m a t e l y  

$ 2 9 5 , 5 0 0 , 0 0 0  o f  p r o c e e d s  o f  t h e  C i t y ' s  $ 3 0 0 , 0 0 0 , 0 0 0  o f  Bonds  t o  

a c q u i s i t i o n  o f  a n  i n v e s t m e n t  c o n t r a c t  t o  g e n e r a t e  $ 1 . 5  m i l l i o n  o f  

m o n e y s  f o r  t h e  C i t y ' s  m u n i c i p a l  p u r p o s e s  d o e s  n o t  c o n s t i t u t e  a 

p e r m i t t e d  m u n i c i p a l  f u n c t i o n  u n d e r  A r t i c l e  V I I I ,  S e c t i o n  2  o f  t h e  

F l o r i d a  C o n s t i t u t i o n ,  n o r  a  l e g a l  i s s u a n c e  o f  r e v e n u e  b o n d s  u n d e r  

S e c t i o n  1 6 6 . 1 0 1 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  I n  a d d i t i o n ,  i n v e s t m e n t  

o f  Bond P r o c e e d s  i n  t h e  d e s c r i b e d  i n v e s t m e n t  c o n t r a c t  v i o l a t e s  t h e  

r e q u i r e m e n t s  o f  S e c t i o n  166.261 ( 4 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  

g o v e r n i n g  i n v e s t m e n t  o f  s u r p l u s  p u b l i c  f u n d s .  A c c o r d i n g l y ,  t h e  

F i n a l  J u d g m e n t  v a l i d a t i n g  t h e  C i t y ' s  Bonds  s h o u l d  b e  r e v e r s e d .  
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