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STATEMENT OF CASE AND FACTS 

The S t a t e m e n t  o f  Case and  F a c t s  are as s e t  f o r t h  i n  t h e  B r i e f  

o f  A p p e l l a n t ,  S t a t e  o f  F l o r i d a ,  p r e v i o u s l y  a d o p t e d  by  t h e  A p p e l l e e  

a n d  r e c o n f i r m e d  i n  A p p e l l e e ' s  S u p p l e m e n t a l  B r i e f .  

I n  a d d i t i o n ,  a f t e r  e n t r y  o f  t h e  F i n a l  Judgment by t h e  C i r c u i t  

C o u r t  v a l i d a t i n g  t h e  Bonds a t  i s s u e  i n  t h i s  case, t h e  F l o r i d a  

L e g i s l a t u r e  e n a c t e d  C h a p t e r  87-237, Laws o f  F l o r i d a ,  e n t i t l e d  

" T a x a b l e  Bond A c t  o f  1987"  ( t h e  " A c t " ) .  The A c t ,  c o d i f i e d  a s  

S e c t i o n s  159.821-159.8291, F l o r i d a  S t a t u t e s ,  was s i g n e d  b y  t h e  

Governor  o f  F l o r i d a  o n  J u n e  30 ,  1987.  A  copy  o f  t h e  A c t  was f i l e d  

w i t h  t h i s  C o u r t  b y  A p p e l l e e  p u r s u a n t  t o  a Notice o f  S u p p l e m e n t a l  

A u t h o r i t y  on J u l y  1, 1987. A t  t h e  r e q u e s t  o f  t h i s  C o u r t ,  o ra l  

a rgument  was h e l d  on  t h i s  case on J u l y  2 ,  1987.  On August  5 ,  1987  

t h e  A c t  became l a w .  

T h i s  S u p p l e m e n t a l  B r i e f  is s u b m i t t e d  p u r s u a n t  t o  a n  O r d e r  o f  

t h i s  C o u r t  d a t e d  as o f  December 1 0 ,  1987 .  



SUMMARY OF ARGUMENT 

A p p e l l a n t  c o n c u r s  i n  A p p e l l e e ' s  e x p l a n a t i o n  o f  the Act  a n d  

i t s  i n t e n d e d  impac t  o n  F l o r i d a  b o n d s  i n  g e n e r a l ,  a s  s t a t ed  u n d e r  

I s s u e  I o f  Appellee's S u p p l e m e n t a l  B r i e f .  

However,  the s t r u c t u r e  o f  the Bonds b e f o r e  t h i s  C o u r t ,  where- 

i n  more t h a n  95% o f  the Bond p r o c e e d s  are  i n v e s t e d  i n  a n  i n v e s t -  

ment a g r e e m e n t  rather t h a n  expended  o n  a project ,  f a r  e x c e e d s  the 

f i n a n c i n g  s t r u c t u r e  i n t e n d e d  t o  be permitted b y  the A c t .  Accor- 

d i n g l y ,  n o t w i t h s t a n d i n g  the  e n a c t m e n t  o f  the A c t ,  the i n v e s t m e n t  

o f  proceeds o f  the  Bonds i n  a n  i n v e s t m e n t  a g r e e m e n t  a t  a p r o f i t  

does n o t  c o n s t i t u t e  a m u n i c i p a l  f u n c t i o n  i n  a c c o r d a n c e  w i t h  A r t i -  

c le  V I I I ,  S e c t i o n  2 ( b ) ,  o f  the F l o r i d a  C o n s t i t u t i o n .  



ARGUMENT 

Par t  I 

I S S U E  

CONCURRENCE WITH A P P E L L E E  ' S EXPLANATION O F  THE TAXABLE BOND 
ACT O F  1987 AND I T S  IMPACT ON BONDS I S S U E D  BY F L O R I D A  GOVERNMENTAL 
U N I T S  GENERALLY. 

A p p e l l a n t  c o n c u r s  i n  the  e x p l a n a t i o n  o f  t he  T a x a b l e  B o n d  A c t  

o f  1 9 8 7  and i t s  impact o n  bonds i s s u e d  by Flor ida  gove rnmen ta l  

u n i t s  g e n e r a l l y ,  provided by A p p e l l e e  i n  Part  I o f  t he  A r g u m e n t  

c o n t a i n e d  i n  A p p e l l e e ' s  S u p p l e m e n t a l  B r i e f .  T h e  s p e c i f i c  

app l i ca t ion  o f  the A c t  t o  the  B o n d s  i s  d iscussed  i n  Part  11. 



PART I1 

THE TAXABLE BOND ACT OF 1987 DOES NOT SANCTION BONDS SUCH AS 
THE BONDS WHERE VIRTUALLY ALL PROCEEDS ARE INVESTED AT A PROFIT 
RATHER THAN APPLIED TO A PROJECT SERVING A MUNICIPAL FUNCTION I N  
ACCORDANCE WITH ARTICLE V I  11, SECTION 2 ( b )  OF THE FLORIDA CONSTI- 
TUT I O N .  

I n  t h e  T a x a b l e  Bond A c t  o f  1987,  t h e  F l o r i d a  L e g i s l a t u r e  has 

u n d e r t a k e n  t o  c l a r i f y  many con£  l i c t i n g  p r o v i s i o n s  o f  e x i s t i n g  

F l o r i d a  S t a t u t e s  r e l a t i n g  t o  t h e  i s s u a n c e  o f  t a x a b l e  bonds ,  some 

o f  which are t h e  s u b j e c t  o f  t h i s  a p p e a l .  I f  t h e  A c t  is  h e l d  t o  

a p p l y  t o  t h e  Bonds a t  i s s u e  i n  t h i s  c a u s e ,  A p p e l l a n t ' s  c h a l l e n g e s  

t o  t h e  a b i l i t y  o f  A p p e l l e e  t o  p l e d g e  the Inves tmen t  Agreement as 

s e c u r i t y  f o r  t h e  Bonds a s  v i o l a t i v e  o f  C h a p t e r  166 ,  P a r t  11, would 

seem t o  be answered  by S e c t i o n  159.827 o f  t h e  A c t .  

S i m i l a r l y ,  A p p e l l a n t ' s  c h a l l e n g e  under  S e c t  i o n  166.261,  

- F l o r i d a  S t a t u t e s ,  t o  the i n v e s t m e n t  o f  bond p r o c e e d s  i n  t h e  

I n v e s t m e n t  A g r e e m e n t  i s  a p p a r e n t l y  r e s o l v e d  b y  S e c t i o n s  

1 5 9 . 8 2 5 ( 1 ) ( £ )  and  ( h )  o f  t h e  A c t .  

However, A p p e l l a n t  d o e s  n o t  concede  t h a t  a p p l i c a t i o n  o f  t h e  

A c t  t o  t h e  Bonds would r e s o l v e  A p p e l l a n t ' s  c h a l l e n g e  t h a t  t h e  

Bonds f a i l  t o  s e r v e  a m u n i c i p a l  f u n c t i o n  as r e q u i r e d  by A r t i c l e  

V I I I ,  S e c t i o n  2 ( b )  o f  t h e  F l o r i d a  C o n s t i t u t i o n .  A p p e l l a n t ' s  basic 

o b j e c t i o n  t o  t h e  Bonds is t h a t  t h e  f i n a n c i n g  i t s e l f ,  i . e .  t h e  sale  

o f  Bonds and i n v e s t m e n t  o f  Bond p r o c e e d s  a t  a p r o f i t ,  is  t h e  

d r i v i n g  f o r c e  f o r  i s s u a n c e  o f  t h e  Bonds. The P r o j e c t  t o  be 

f i n a n c e d  is  c l e a r l y  s e c o n d a r y  i n  volume and impor t ance .  

Whi le  t h e  A c t  a d d r e s s e s  and s a n c t i o n s  t h e  i n v e s t m e n t  o f  bond 

p r o c e e d s  and t h e  p l e d g i n g  o f  s u c h  i n v e s t m e n t s  t o  b o n d h o l d e r s ,  i t  

s t i l l  i s  grounded on t h e  basic c o n c e p t  t h a t  a gove rnmen ta l  u n i t  



b e g i n s  w i t h  a project ,  a p u b l i c  u n d e r t a k i n g ,  t h a t  r e q u i r e s  f i n a n -  

c i n g .  The l e g i s l a t i v e  f i n d i n g s  set f o r t h  i n  S e c t i o n  1 5 9 . 8 2 2 ( 1 )  o f  

t h e  A c t  r e c o g n i z e  t h e  e s s e n t i a l  n e e d  t o  " f i n a n c e  p u b l i c  improve-  

men t s  a n d  o t h e r  projects and  p rog rams  t h a t  s e r v e  i m p o r t a n t  p u b l i c  

p u r p o s e s . .  . " Once t h e  p u b l i c  n e e d  i s  i d e n t i f i e d ,  t h e  o t h e r  

d e t a i l s  and  n e c e s s i t i e s  o f  i s s u i n g  b o n d s  t o  meet t h a t  n e e d  are 

addressed. These  de ta i l s  are i n c i d e n t a l  t o  t h e  i s s u a n c e  o f  the  

b o n d s ,  as t h e  L e g i s l a t u r e  o b s e r v e d  i n  S e c t i o n s  1 5 9 . 8 2 5 ( 1 ) ( £ )  a n d  

( 9 )  

Whi l e  S e c t i o n  1 5 9 . 8 2 7 ( 2 )  o f  t h e  A c t  is  i n t e n d e d  t o  permit 

i n v e s t m e n t  o f  bond proceeds a n d  o t h e r  p l e d g e d  moneys, it a lso 

s p e c i f i c a l l y  declares s u c h  i n v e s t m e n t s  t o  be " m e r e l y  i n c i d e n t a l  t o  

t h e  paramount  p u b l i c  p u r p o s e  o f  t h e  b o r r o w i n g . "  But t h e  clear 

s e n s e  o f  t h i s  s e c t i o n  is d i s to r ted  beyond  any  r e a s o n a b l e  i n t e r p r e -  

t a t i o n  i f  it c a n  be read t o  mean t h a t  a more t h a n  $ 2 9 5 , 0 0 0 , 0 0 0  

i n v e s t m e n t  is deemed " i n c i d e n t a l "  t o  a $ 1 . 5  m i l l i o n  project.  

( 9 p p .  5 ,  p. 2 0 ) .  I f  t h e  L e g i s l a t u r e  passed a l a w  d e c l a r i n g  n i g h t  

t o  be d a y  it would n o t  make i t  s o ;  n o r  is t h a t  h e r e  t h e  L e g i s l a -  

t u r e ' s  i n t e n t .  R a t h e r ,  S e c t i o n  1 5 9 . 8 2 7 ( 2 )  c a n  be s e n s i b l y  applied 

t o  t h e  t e m p o r a r y  i n v e s t m e n t  o f  bond  proceeds p e n d i n g  c o n s t r u c t i o n  

o f  projects or t o  escrowed moneys p e n d i n g  h a p p e n i n g  o f  c o n d i t i o n s  

t o  d i s b u r s e m e n t  o f  proceeds f o r  a project,  f o r  example .  I n  o t h e r  

words ,  where  t h e  p u b l i c  project or p u r p o s e  has d ic ta ted  t h a t  a 

f i n a n c i n g  o c c u r ,  t h e  i n v e s t m e n t  o f  p r o c e e d s  may be v iewed  as 

" i n c i d e n t a l  to"  o r  " i n  c o n n e c t i o n  w i t h "  t h e  i s s u a n c e  o f  bonds .  

But  a case s u c h  as t h e  case b e f o r e  t h i s  C o u r t ,  where  t h e  P r o j e c t ,  

a l t h o u g h  a d m i t t e d l y  f o r  a p u b l i c  p u r p o s e ,  i s  so c l e a r l y  i n c i d e n t a l  



t o  the i n v e s t m e n t  of  Bond p r o c e e d s ,  must be viewed a s  o u t s i d e  t h e  

l e g i s l a t i v e  p r o t e c t i o n  g r a n t e d  by  the A c t .  

The  same a n a l y s i s  i s  a p p l i c a b l e  t o  S e c t i o n  159.828 o f  t h e  

A c t ,  g o v e r n i n g  u s e  of  p r o c e e d s  o f  bonds.  I t  seems u n l i k e l y  t h a t  

t h e  L e g i s l a t u r e  i n t e n d e d  so h i g h l y  d i s p r o p o r t i o n a t e  an  inves tmen t  

o f  p r o c e e d s ,  l a s t i n g  f o r  the  l i f e  o f  t h e  Bonds, t o  become imbued 

w i t h  m u n i c i p a l  pu rpose  b e c a u s e  a n  amount e q u a l  t o  one -ha l f  o f  o n e  

p e r c e n t  o f  t h e  Bond i s s u e  is  a p p l i e d  t o  the P r o j e c t .  

Thus ,  A p p e l l a n t  d o e s  n o t  d i s p u t e  t h a t  l e g i s l a t i v e  d e c l a r a -  

t i o n s  o f  p u b l i c  pu rpose  are c o r r e c t  " u n l e s s  p a t e n t l y  e r r o n e o u s "  a s  

t h i s  C o u r t  found i n  S t a t e  v .  D i v i s i o n  of  Bond F i n a n c e ,  495 So.2d 

183 ,  184  ( F l a .  1 9 8 6 ) ;  n o r  d o e s  A p p e l l a n t  have  t o  overcome t h e  

b u r d e n  o f  showing t h a t  the  L e g i s l a t u r e  a c t e d  i n  an  a r b i t r a r y  or 

u n r e a s o n a b l e  manner o r  c l e a r l y  abused  i t s  d i s c r e t i o n  i n  e n a c t i n g  

the  A c t  a s  c l a i m e d  by A p p e l l e e .  Rather, even  g i v i n g  comple t e  

c r e d e n c e  t o  the A c t ,  A p p e l l a n t  m a i n t a i n s  t h a t  t h e  s t r u c t u r e  o f  the 

f i n a n c i n g  t o  be accompl i shed  w i t h  the  Bonds was n o t  approved  by  

t h e  L e g i s l a t u r e  i n  the A c t .  Whi le  t h e  A c t  s e e k s  t o  p e r m i t  i n v e s t -  

ment of  bond p r o c e e d s  i n  i n v e s t m e n t  c o n t r a c t s ,  i t  c l e a r l y  p r o v i d e s  

f o r  t h i s  t o  o c c u r  o n l y  i n c i d e n t a l l y  i n  c o n n e c t i o n  w i t h  a g e n u i n e  

m u n i c i p a l  pu rpose .  

T h e  A c t  has n o t  r e s o l v e d  the paramount o b j e c t i o n  r a i s e d  b y  

A p p e l l a n t  i n  i t s  i n i t i a l  b r i e f ,  t h a t  the  bor rowing  o f  moneys f o r  

i n v e s t m e n t  a t  a p r o f i t  i s  n o t  a  m u n i c i p a l  f u n c t i o n  under  A r t i c l e  

V I I I ,  S e c t i o n  2 ( b )  o f  the F l o r i d a  C o n s t i t u t i o n .  Such a bor rowing  

is  the p r i m a r y  pu rpose  o f  i s s u a n c e  o f  t h e  Bonds. A c c o r d i n g l y ,  

n o t w i t h s t a n d i n g  enac tmen t  of  t h e  A c t ,  the  C i r c u i t  Cour t  Judgment 

v a l i d a t i n g  t h e  Bonds s h o u l d  b e  r e v e r s e d .  
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CONCLUSION 

The  T a x a b l e  Bond A c t  o f  1 9 8 7 ,  while r e s o l v i n g  s e v e r a l  i s s u e s  
r a i s e d  b y  A p p e l l a n t ,  is  n o t  b r o a d  e n o u g h  t o  v a l i d a t e  b o n d s ,  s u c h  
as  the  Bonds ,  where v i r t u a l l y  a l l  b o n d  p r o c e e d s  are  i n v e s t e d  a t  a 
p r o f i t  rather t h a n  a p p l i e d  t o  a m u n i c i p a l  p r o j e c t .  U s e  o f  p r o -  
ceeds f o r  i n v e s t m e n t  d o e s  n o t  c o n s t i t u t e  a p e r m i t t e d  m u n i c i p a l  
f u n c t i o n  u n d e r  A r t i c l e  VI 11, S e c t i o n  2 ( b )  o f  t he  F l o r i d a  C o n s t i t u -  
t i o n .  The F i n a l  Judgment  v a l i d a t i n g  t h e  C i t y ' s  Bonds s h o u l d  be 
r e v e r s e d .  

R e s p e c t f u l l y  s u b m i t t e d ,  

JAMES P. ,4PPLEMAN, 
S t a t e  A t t o r n e y  
F o u r t e e n t h  J u d i c i a l  

By: 
A l t o n  0. P a u l k -  
A s s i s t a n t  Sta te  A t t o r n e y  
P.O. Box 9 5 6  
M a r i a n n a ,  F l o r i d a  32446  
( 9 0 4 )  526-3851 
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