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STATEMENT OF CASE AND FACTS 

The Statement of Case and Facts are as set forth in the 

Brief of Appellant, State of Florida, and previously adopted by 

the Appellee. This Supplemental Brief is submitted pursuant to 

an Order of this Court dated as of December 10, 1987. 



SUMMARY OF ARGUMENT 

The T a x a b l e  Bond A c t  o f  1987  p r o v i d e s  s u p p l e m e n t a l  a u t h o r i t y  

f o r  t h e  i s s u a n c e  o f  t a x a b l e  bonds  by g o v e r n m e n t a l  u n i t s  i n  t h e  

S t a t e  o f  F l o r i d a  and  r e s o l v e s  c o n f l i c t s  i n  t h e  p r o v i s i o n s  o f  

e x i s t i n g  F l o r i d a  l a w  i n  o r d e r  t o  e n s u r e  t h a t  g o v e r n m e n t a l  u n i t s  

have  t h e  a b i l i t y  t o  access m a r k e t s  i n  a manner  t h a t  w i l l  h e l p  

a c h i e v e  t h e  l o w e s t  o v e r a l l  e f f e c t i v e  b o r r o w i n g  c o s t  and  terms 

mos t  s u i t a b l e  t o  s u c h  g o v e r n m e n t a l  u n i t  and i t s  r e s i d e n t s .  

The T a x a b l e  Bond A c t  o f  1987 s p e c i f i c a l l y  a u t h o r i z e s  t h e  

Bonds a t  i s s u e  i n  t h i s  case. The L e g i s l a t u r e  h a s  found  t h a t  t h e  

i s s u a n c e  o f  t h e  Bonds c o n s t i t u t e s  a p u b l i c  p u r p o s e  and  t h e  u s e  o f  

t h e  p r o c e e d s  o f  t h e  Bonds d o e s  n o t  c o n s t i t u t e  a l e n d i n g  o f  c r e d i t  

o f  t h e  A p p e l l e e .  T h i s  f i n d i n g  by t h e  L e g i s l a t u r e  is c o n s i s t e n t  

w i t h  p r e v i o u s  d e c i s i o n s  o f  t h i s  C o u r t  and s h o u l d  n o t  be  o v e r -  

t u r n e d  w i t h o u t  b e i n g  shown t o  be  a r b i t r a r y ,  u n r e a s o n a b l e ,  o r  a 

c l e a r  a b u s e  o f  d i s c r e t i o n .  



ARGUMENT 

PART I 

ISSUE 

EXPLANATION OF THE TAXABLE BOND ACT OF 1987 AND ITS IMPACT 

ON BONDS ISSUED BY FLORIDA GOVERNMENTAL UNITS. 

C h a p t e r  87-237, Laws of  F l o r i d a ,  t h e  "Taxab le  Bond A c t  o f  

1987" ( t h e  " A c t " )  p r o v i d e s  s u p p l e m e n t a l  a u t h o r i t y  and g u i d e l i n e s  

f o r  u n i t s  o f  l o c a l  governments  t o  i s s u e  t a x a b l e  d e b t  o b l i g a t i o n s ,  

e n s u r i n g  t h a t  g e n e r a l  p r o v i s i o n s  o f  F l o r i d a  law d e s i g n e d  p r i -  

m a r i l y  t o  f a c i l i t a t e  t h e  i s s u a n c e  o f  tax-exempt  d e b t  o b l i g a t i o n s  

w i l l  n o t  i n a d v e r t e n t l y  be i n t e r p r e t e d  t o  p r o h i b i t  t h e  i s s u a n c e  of  

t a x a b l e  d e b t  o b l i g a t i o n s  i s s u e d  f o r  p u b l i c  p u r p o s e s .  

The impact  o f  t h e  A c t  on bonds i s s u e d  by F l o r i d a  governmen- 

t a l  u n i t s  c a n  b e s t  be d e s c r i b e d  by r e v i e w i n g  t h e  f i n d i n g s  o f  t h e  

L e g i s l a t u r e  set  f o r t h  i n  S e c t i o n  159.822, F l o r i d a  S t a t u t e s ,  a s  

c r e a t e d  by S e c t i o n  1 o f  t h e  A c t .  Governmental  u n i t s  have  l o n g  

p o s s e s s e d  t h e  power t o  i s s u e  bonds t o  f i n a n c e  i m p o r t a n t  p r o j e c t s  

and programs t h a t  b e n e f i t  t h e  economic and  s o c i a l  w e l l - b e i n g  o f  

t h e  p e o p l e  o f  t h e  S t a t e .  F a v o r a b l e  F e d e r a l  t a x  l a w s  have  

h i s t o r i c a l l y  a l l o w e d  gove rnmen ta l  u n i t s  t h e  power t o  borrow f u n d s  

a t  l o w  r a t e s  of  i n t e r e s t ,  b e c a u s e  s u c h  i n t e r e s t  was exempt f rom 

F e d e r a l  income t a x a t i o n .  Recen t  changes  i n  F e d e r a l  law p a r -  

t i c u l a r l y  t h e  e n a c t m e n t  o f  t h e  I n t e r n a l  Revenue Code o f  1986,  a s  

amended, ( S e e  S t a t e  - v.  Broward County,  468 So.2d 965 ( F l a .  1 9 8 5 ) )  



have  c a u s e d  l o c a l  o f f i c i a l s  t o  l o o k  a t  i n n o v a t i v e  ways t o  con- 

@ t i n u e  t o  a c h i e v e  l o w  e f f e c t i v e  i n t e r e s t  r a t e s  w i t h i n  t h e  

c o n f i n e s  o f  s t a t u t o r y  p r o v i s i o n s  which were d e s i g n e d  p r i m a r i l y  

f o r  t h e  i s s u a n c e  o f  tax-exempt  o b l i g a t i o n s .  While  F l o r i d a  law 

d o e s  n o t  p r o h i b i t  t h e  i s s u a n c e  of  t a x a b l e  bonds ,  i n c l u d i n g  t h e  

Bonds i n  t h i s  c a s e ,  t h e  L e g i s l a t u r e  f e l t  i f  n e c e s s a r y  and 

d e s i r a b l e  t o  e s t a b l i s h  p r o c e d u r e s  and g u i d e l i n e s  f o r  gove rnmen ta l  

u n i t s  t o  u s e  i n  c o n n e c t i o n  w i t h  t h e  i s s u a n c e  of  t a x a b l e  bonds.  

The A c t  c r e a t e s  p a r t  V I I  o f  C h a p t e r  159 ,  F l o r i d a  S t a t u t e s ,  

c o n s i s t i n g  o f  ss. 159.821 t h r o u g h  159.829 and  159.8291. 

S e c t i o n  159.822, F l o r i d a  S t a t u t e s ,  s e t s  f o r t h  t h e  

L e g i s l a t i v e  f i n d i n g s  and p u r p o s e  u n d e r l y i n g  t h e  new s t a t u t e ,  p ro -  

v i d i n g  i n  p a r t :  

159.822 L e g i s l a t i v e  f i n d i n g s ;  purpose.- -  

( 4 )  Under t h e  c o n s t i t u t i o n  and l a w s  o f  t h e  
s t a t e ,  gove rnmen ta l  u n i t s  have  t h e  power t o  i s s u e  
bonds t h a t  b e a r  i n t e r e s t  s u b j e c t  t o  f e d e r a l  income 
t a x a t i o n ,  b u t  c u r r e n t l y  l a c k  p r o c e d u r e s  and  o t h e r  
g u i d e l i n e s  by which t h e y  may s t r u c t u r e  s u c h  f  i nan -  
c i n g s  f o r  t h e  a p p l i c a b l e  m a r k e t  o r  o t h e r w i s e  
a c h i e v e  t h e  lowest e f f e c t i v e  bor rowing  cost  or  
terms most s u i t a b l e  t o  t h e  gove rnmen ta l  u n i t ,  t h e  
p r o j e c t ,  or  t h e  f i n a n c i n g  program. 

( 5 )  The p u r p o s e s  t o  be a c h i e v e d  by t a x a b l e  
bonds i n  compl i ance  w i t h  t h e  p r o v i s i o n s  o f  t h i s  a c t  
a r e  p r e d o m i n a n t l y  d e s i g n e d  t o  s e r v e  t h e  p u b l i c  pu r -  
p o s e s  s t a t e d  i n  t h i s  s e c t i o n ,  t o  supp lemen t  and  
complement t h e  p u r p o s e s  e s t a b l i s h e d  i n  o t h e r  
s t a t u t e s  a u t h o r i z i n g  t h e  i s s u a n c e  t o  bonds ,  and  
s u c h  p u r p o s e s  u n d e r  t h e  S t a t e  C o n s t i t u t i o n  o f  p ro -  
v i d i n g  f o r  t h e  h e a l t h ,  s a f e t y ,  and w e l f a r e  o f  t h e  
p e o p l e .  



T h a t  gove rnmen ta l  u n i t s  i n  t h e  S t a t e  have  t h e  power t o  i s s u e  

t a x a b l e  bonds h a s  been  d e f i n i t i v e l y  d e t e r m i n e d  by t h i s  C o u r t .  

S t a t e  v s .  D i v i s i o n  o f  Bond -- F i n a n c e ,  So. 2d ( F l a .  

I t  is i m p o r t a n t ,  however,  t o  r e a l i z e  t h a t  t a x a b l e  bonds have  

o n l y  r e c e n t l y  come i n t o  w i d e s p r e a d  u s e  a s  a  f i n a n c i n g  mechanism 

by F l o r i d a  gove rnmen ta l  u n i t s .  I n  r e c o g n i t i o n  o f  t h i s  r e c e n t  

i n c r e a s e ,  t h e  A c t  s e e k s  t o  remove any  u n i n t e n d e d  impediments  

l u r k i n g  i n  e x i s t i n g  g e n e r a l  law t h a t  m i g h t  p r e v e n t  gove rnmen ta l  

u n i t s  f rom u t i l i z i n g  w h a t e v e r  form o f  d e b t  o b l i g a t i o n  may be  

e x p e d i e n t  i n  t h e  i s s u e r ' s  judgment  t o  a c c o m p l i s h  i t s  gove rnmen ta l  

o b j e c t i v e .  

The r e m a i n d e r  o f  S e c t i o n  159.822,  F l o r i d a  S t a t u t e s ,  p r o v i d e s  

i n  p a r t :  

159.822 L e g i s l a t i v e  f i n d i n g s ;  purpose.- -  
(1) The a b i l i t y  o f  gove rnmen ta l  u n i t s  t o  i s s u e  

bonds is e s s e n t i a l  t o  t h e i r  a b i l i t y  t o  f i n a n c e  
p u b l i c  improvements  and o t h e r  p r o j e c t s  and  programs 
t h a t  s e r v e  i m p o r t a n t  p u b l i c  p u r p o s e s  and b e n e f i t  t h e  
s o c i a l  and economic w e l l - b e i n g  o f  t h e  p e o p l e  o f  t h e  
s t a t e .  

( 2 )  The exempt ion  o f  i n t e r e s t  on s u c h  bonds 
f rom f e d e r a l  income t a x a t i o n  h a s  been  a  m a j o r  
f e a t u r e  o f  bonds i s s u e d  by gove rnmen ta l  u n i t s ,  by 
r e d u c i n g  i n t e r e s t  costs  t o  gove rnmen ta l  u n i t s  and  
e n h a n c i n g  t h e  m a r k e t a b i l i t y  of  t h e  bonds.  

( 3 )  The I n t e r n a l  Revenue Code o f  1986 ,  a s  
amended, s u b s t a n t i a l l y  c u r t a i l s  t h e  p u r p o s e s  f o r ,  
and c o n d i t i o n s  u n d e r  wh ich ,  bonds may be  i s s u e d  w i t h  
i n t e r e s t  exempt f rom f e d e r a l  income t a x a t i o n ,  w i t h  
t h e  r e s u l t  t h a t  i n  o r d e r  t o  p r o v i d e  f i n a n c i n g  f o r  
t h o s e  p u r p o s e s  or  u n d e r  t h o s e  c o n d i t i o n s  governmen- 
t a l  u n i t s  mus t  i n  some i n s t a n c e s ,  and i n  o t h e r  
i n s t a n c e s  may f i n d  i t  i n  t h e i r  b e s t  i n t e r e s t  t o ,  
i s s u e  bonds which b e a r  i n t e r e s t  n o t  exempt f rom 
f e d e r a l  income t a x a t i o n .  



Because gove rnmen ta l  u n i t s  have  h i s t o r i c a l l y  i s s u e d  

" tax-exempt"  bonds ,  c e r t a i n  a s p e c t s  o f  F l o r i d a  law were w r i t t e n  

w i t h o u t  due c o n s i d e r a t i o n  b e i n g  g i v e n  t o  t h e  i s s u a n c e  o f  t a x a b l e  

o b l i g a t i o n s  o r  were w r i t t e n  s u c h  t h a t  c e r t a i n  s t a t u t o r y  p r o v i -  

s i o n s  were made a p p l i c a b l e  t o  t a x a b l e  bonds i n  a  manner t h a t  

c o u l d  i n h i b i t  gove rnmen ta l  u n i t s  f rom f i n a n c i n g  i m p o r t a n t  govern-  

m e n t a l  p r o j e c t s .  P r i o r  t o  e n a c t m e n t  o f  t h e  I n t e r n a l  Revenue Code 

of  1986 ,  a s  amended, t h e r e  was l i t t l e  need f o r ,  and t h u s  a  v e r y  

l i m i t e d  m a r k e t  i n  t a x a b l e  gove rnmen ta l  bonds.  The r e c e n t  

i n c r e a s e  i n  t h e  volume o f  t a x a b l e  d e b t  h a s  s e r v e d  t o  h i g h l i g h t  

a r e a s  of  p o t e n t i a l  c o n f l i c t  i n  e x i s t i n g  law. 

An example o f  s u c h  c o n f l i c t  is found i n  S e c t i o n  215.84, 

F l o r i d a  S t a t u t e s  (1986 S u p p . ) ,  which l i m i t s  t h e  r a t e  o f  i n t e r e s t  

t h a t  bonds i s s u e d  by gove rnmen ta l  u n i t s  may b e a r .  S e c t i o n  

2 1 5 . 8 4 ( 3 ) ,  F l o r i d a  S t a t u t e s  (1986 Supp.)  p r o v i d e s  t h a t :  

"Bonds may b e a r  i n t e r e s t  a t  a  r a t e  n o t  t o  e x c e e d  a n  
a v e r a g e  n e t  i n t e r e s t  cost  r a t e ,  which  s h a l l  be  com- 
p u t e d  by a d d i n g  150 b a s i s  p o i n t s  t o  The Bond Buyer  
' 20  Bond I n d e x 1  p u b l i s h e d  immed ia t e ly  p r e c e d i n g  t h e  
f i r s t  d a y  of  t h e  c a l e n d a r  month i n  which  t h e  bonds  
a r e  s o l d . "  

The Bond Buyer  20 Bond Index  i s  a  c o m p i l a t i o n  o f  t h e  r a t e  o f  

i n t e r e s t  on c e r t a i n  bonds which a r e  exempt  f rom f e d e r a l  income 

t a x a t i o n  and  s e r v e s  a s  a  means f o r  t h e  S t a t e  t o  e n s u r e  t h a t  t h e  

r a t e  of  i n t e r e s t  p a i d  by gove rnmen ta l  u n i t s  is c o n s i s t e n t  w i t h  

r a t e s  p a i d  by o t h e r  gove rnmen ta l  u n i t s  a c r o s s  t h e  c o u n t r y  on 



s i m i l a r  k i n d s  o f  d e b t .  S i n c e  t h e  ra te  o f  i n t e r e s t  p a i d  o n  

t a x a b l e  bonds is c a l c u l a t e d  and  d e t e r m i n e d  i n  a d i f f e r e n t  manner ,  

s u c h  i n d e x  is t o t a l l y  i n a p p r o p r i a t e  t o  d e t e r m i n e  a p p r o p r i a t e  

t a x a b l e  i n t e r e s t  ra tes  and  may i n  c e r t a i n  i n s t a n c e s  p r e v e n t  t h e  

i s s u a n c e  o f  t a x a b l e  bonds by g o v e r n m e n t a l  u n i t s .  

A n o t h e r  example  o f  s u c h  c o n f l i c t  is  f o u n d  i n  S e c t i o n  

159.602,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  which  p r o v i d e s  t h a t  t h e  t a x -  

e x e m p t i o n  o f  bonds  i s s u e d  p u r s u a n t  t o  C h a p t e r  1 5 9 ,  P a r t  I V ,  

F l o r i d a  S t a t u t e s ,  was a n  i m p o r t a n t  f a c t o r  i n  t h e  p a s s a g e  o f  s u c h  

l aw  by t h e  L e g i s l a t u r e  e v e n  t hough  s u c h  l a w  d o e s  n o t  by i t s  

t e r m  p r o h i b i t  t h e  i s s u a n c e  o f  t a x a b l e  d e b t  o b l i g a t i o n s .  

The A c t  a t t e m p t s  t o  r e s o l v e  c o n f l i c t s  be tween  e x i s t i n g  s t a -  

t u t o r y  a u t h o r i t y  and t h e  i n h e r e n t  a u t h o r i t y  of  g o v e r n m e n t a l  u n i t s  

t o  i s s u e  d e b t ,  be  i t  t a x  exempt  or  t a x a b l e ,  i n  o r d e r  t o  a l l o w  

s u c h  g o v e r n m e n t a l  u n i t s  t o  s t r u c t u r e  f i n a n c i n g s  t o  a c h i e v e  t h e  

lowest e f f e c t i v e  b o r r o w i n g  c o s t  a v a i l a b l e  i n  t h e  p r e v a i l i n g  

m a r k e t  . 
To n e u t r a l i z e  t h e  i n c o n s i s t e n t  p r o v i s i o n s  o f  c u r r e n t  l a w  

t h a t  m i g h t  u n d u l y  h i n d e r  t h e  i s s u a n c e  o f  t a x a b l e  bonds ,  S e c t i o n  

159.824,  F l o r i d a  S t a t u t e s  p r o v i d e s  t h a t :  

"Any p r o v i s i o n  o f  l a w ,  w h e t h e r  s p e c i a l  o r  g e n e r a l ,  
which  imposes  l i m i t a t i o n s  o r  r e s t r i c t i o n s  o n  t h e  
i s s u a n c e  o f  t a x a b l e  bonds  o r  i s  o t h e r w i s e  i n  
c o n f l i c t  w i t h  t h i s  a c t  w i t h  r e s p e c t  t o  t h e  i s s u a n c e  
o f  t a x a b l e  bonds  i s  e x p r e s s l y  s u p e r s e d e d  by t h i s  
a c t  t o  t h e  e x t e n t  o f  s u c h  c o n f l i c t . "  



By p a s s a g e  o f  t h e  A c t ,  t h e  L e g i s l a t u r e  a l so  s p e c i f i c a l l y  

p r o v i d e d  s u p p l e m e n t a l  a u t h o r i t y  f o r  t h e  i s s u a n c e  o f  t a x a b l e  

bonds .  S e c t i o n  159.824,  F l o r i d a  S t a t u t e s ,  p r o v i d e s  i n  p a r t :  

" T h i s  a c t  is s u p p l e m e n t a l  t o  a l l  o t h e r  p r o v i s i o n s  
o f  s t a t e  l a w  g o v e r n i n g  t h e  i s s u a n c e  o f  bonds  by any  
g o v e r n m e n t a l  u n i t  . . ." 

S e c t i o n  159.8291,  F l o r i d a  S t a t u t e s ,  p r o v i d e s  t h a t  t h e  " [ A l c t  

s h a l l  b e  l i b e r a l l y  c o n s t r u e d  i n  o r d e r  t o  e f f e c t i v e l y  c a r r y  o u t  

t h e  p u r p o s e s  o f  [ t h e ]  [ A l c t . "  

A l a r g e  p o r t i o n  o f  t h e  A c t  sets f o r t h  g e n e r a l  p a r a m e t e r s  t o  

b e  a d h e r e d  t o  i n  c o n n e c t i o n  w i t h  t h e  i s s u a n c e  and  s a l e  o f  t a x a b l e  

bonds  s u c h  as  p r o v i d i n g  f o r  ( i )  t h e  payment  o f  t a x a b l e  bonds  i n  

l e g a l  t e n d e r  o f  t h e  U n i t e d  S t a t e s ,  i n  f o r e i g n  c u r r e n c y  or com- 

m o d i t i e s  o r  i n  p r e c i o u s  metals ( S e c t i o n  1 5 9 . 8 2 5 ( 1 ) ( b ) ) ,  ( i i )  a 

@ 
s e p a r a t e  i n t e r e s t  r a t e  l i m i t a t i o n  f o r  t a x a b l e  bonds  b a s e d  upon 

t h e  30-year  T r e a s u r y  Bond y i e l d  ( S e c t i o n  1 5 9 . 8 2 5 ( 1 ) ( d ) ) ,  a n d  

( i i i )  t a x a b l e  bonds  t o  b e  s o l d  a t  a n e g o t i a t e d  s a l e  ( S e c t i o n  

159 .826 ) .  I t  is i m p o r t a n t  t o  n o t e  t h a t  t h e  p r o v i s i o n s  o f  S e c t i o n  

215.84 d e s c r i b e d  above  were amended i n  1986  t o  make t h e  p r o v i -  

s i o n s  o f  s u c h  s e c t i o n  a p p l i c a b l e  t o  b o t h  t a x a b l e  and  tax-exempt  

o b l i g a t i o n s .  S e c t i o n  2 1 5 . 8 4 ( 1 ) ,  F l o r i d a  S t a t u t e s  (1986  Supp . ) .  

The e n a c t m e n t  by t h e  L e g i s l a t u r e  o f  S e c t i o n  1 5 9 . 8 2 5 ( 1 )  ( d )  shows a 

c lear  and  c o n v i n c i n g  L e g i s l a t i v e  i n t e n t  t h a t  t h e r e  be  no  impedi -  

ment  t o  t h e  i s s u a n c e  o f  t a x a b l e  bonds  by g o v e r n m e n t a l  u n i t s  i n  

t h e  S t a t e  o f  F l o r i d a .  



O t h e r  s p e c i a l  n e e d s  t y p i c a l  o f  a  t a x a b l e  f i n a n c i n g  a r e  

@ a d d r e s s e d  by t h e  s u p p l e m e n t a l  a u t h o r i t y  p r o v i d e d  t o  gove rnmen ta l  

u n i t s  by S e c t i o n  1 5 9 . 8 2 5 ( 1 ) ( £ )  a u t h o r i z i n g  gove rnmen ta l  u n i t s  t o  

e n t e r  i n t o  numerous c o n t r a c t s  which may be  n e c e s s a r y  o r  

a p p r o p r i a t e  t o  a c h i e v e  a  d e s i r a b l e  i n t e r e s t  r a t e .  Such s e c t i o n  

p r o v i d e s  : 

( f )  I n  c o n n e c t i o n  w i t h ,  o r  i n c i d e n t a l  t o ,  t h e  s a l e  
and i s s u a n c e  of  bonds ,  t h e  gove rnmen ta l  u n i t  may 
e n t e r  i n t o  any  c o n t r a c t s  which  t h e  g o v e r n i n g  body 
d e t e r m i n e s  t o  be n e c e s s a r y  o r  a p p r o p r i a t e  t o  
a c h i e v e  a  d e s i r a b l e  e f f e c t i v e  i n t e r e s t  r a t e  i n  con- 
n e c t i o n  w i t h  t h e  bonds by means o f ,  b u t  n o t  l i m i t e d  
t o ,  c o n t r a c t s  commonly known a s  i n v e s t m e n t  
c o n t r a c t s ,  f u n d i n g  a g r e e m e n t s ,  i n t e r e s t  r a t e  swap 
a g r e e m e n t s ,  c u r r e n c y  swap a g r e e m e n t s ,  f o r w a r d  
payment c o n v e r s i o n  a g r e e m e n t s ,  f u t u r e s ,  o r  
c o n t r a c t s  p r o v i d i n g  f o r  payments  b a s e d  o n  l e v e l s  o f  
o r  c h a n g e s  i n  i n t e r e s t  r a t e s ,  or  c o n t r a c t s  t o  
exchange  c a s h  f l o w s  o r  a  series of  payments ,  o r  
c o n t r a c t s ,  i n c l u d i n g ,  w i t h o u t  l i m i t a t i o n ,  o p t i o n s ,  
p u t s ,  o r  c a l l s  t o  hedge payment ,  r a t e ,  s p r e a d ,  o r  
s i m i l a r  e x p o s u r e .  Such c o n t r a c t s  o r  a r r a n g e m e n t s  
may a l s o  be e n t e r e d  i n t o  by gove rnmen ta l  u n i t s  i n  
c o n n e c t i o n  w i t h ,  or  i n c i d e n t a l  t o ,  e n t e r i n g  i n t o  
any ag reemen t  which  s e c u r e s  bonds or  p r o v i d e s  
l i q u i d i t y  t h e r e f o r .  Such c o n t r a c t s  and  a r r a n g e -  
men t s  s h a l l  be  made upon t h e  terms and c o n d i t i o n s  
e s t a b l i s h e d  by t h e  g o v e r n i n g  body,  a f t e r  g i v i n g  due  
c o n s i d e r a t i o n  f o r  t h e  c r e d i t  w o r t h i n e s s  o f  t h e  
c o u n t e r p a r t i e s ,  where a p p l i c a b l e ,  i n c l u d i n g  any  
r a t i n g  by a  n a t i o n a l l y  r e c o g n i z e d  r a t i n g  s e r v i c e  o r  
any  o t h e r  c r i t e r i a  a s  may be  a p p r o p r i a t e .  

P r o c e e d s  of  any bonds i s s u e d  p u r s u a n t  t o  t h e  A c t  a r e  

e x p r e s s l y  a u t h o r i z e d  by S e c t i o n  1 5 9 . 8 2 5 ( 1 ) ( h )  t o  be i n v e s t e d  i n  

any s e c u r i t i e s  or  o b l i g a t i o n s  d e s c r i b e d  i n  t h e  o r d i n a n c e  o r  reso- 

l u t i o n  p r o v i d i n g  f o r  t h e  i s s u a n c e  o f  s u c h  bonds.  The impac t  of 

s u c h  s e c t i o n  on t h e  bonds a t  i s s u e  i n  t h i s  c a s e  is  d i s c u s s e d  i n  

g r e a t e r  d e t a i l  i n  P a r t  I1 of  t h i s  S u p p l e m e n t a l  B r i e f .  



Sections 159.827 and Section 159.828, Florida Statutes are 

discussed in Part I1 of this Supplemental Brief. 

The Act establishes guidelines and procedures allowing 

governmental units to issue taxable bonds on such terms as will 

help ensure, within the confines of the Florida Constitution, the 

lowest effective borrowing cost and terms available in the pre- 

vailing bond market and most suitable to the governmental unit 

and its residents. 



PART I1 

ISSUE 

IMPACT OF THE TAXABLE BOND ACT ON THE BONDS AT ISSUE I N  THIS 
CASE. 

The Act  was e n a c t e d  by t h e  F l o r i d a  L e g i s l a t u r e  a f t e r  t h e  

judgment of t h e  l o w e r  c o u r t  v a l i d a t i n g  t h e  Bonds was e n t e r e d  i n  

t h i s  c a s e ,  b u t  p r i o r  t o  o r a l  a rgumen t .  A copy  of  t h e  A c t  was 

f i l e d  w i t h  t h e  C o u r t  p u r s u a n t  t o  a  N o t i c e  o f  S u p p l e m e n t a l  

A u t h o r i t y  d a t e d  a s  o f  J u l y  1, 1987.  The A c t  became law on  Augus t  

5 ,  1987. 

The A p p e l l e e  c o n t e n d s ,  a s  o u t l i n e d  i n  i t s  i n i t i a l  B r i e f ,  

t h a t  t h e  Bonds a t  i s s u e  i n  t h i s  c a s e  a r e  v a l i d  o b l i g a t i o n s  u n d e r  

t h e  C o n s t i t u t i o n  of  t h e  S t a t e  o f  F l o r i d a  w i t h o u t  any  e f f e c t  b e i n g  

g i v e n  t o  t h e  a d o p t i o n  of  t h e  A c t .  However, t h e  A c t  p r o v i d e s  spe -  

c i f i c  s t a t u t o r y  a u t h o r i t y  f o r  t h e  i s s u a n c e  of  bonds  s u c h  a s  t h e  

Bonds a t  i s s u e  i n  t h i s  c a s e ,  and  f u r t h e r  p r o v i d e s  t h a t  t h e  

i s s u a n c e  of  s u c h  bonds  c o n s t i t u t e s  a  p u b l i c  p u r p o s e  and d o e s  n o t  

c o n s t i t u t e  a  l e n d i n g  of  c r e d i t  o f  t h e  A p p e l l e e .  

The i n t e r e s t  on t h e  Bonds w i l l  n o t  be  exempt  f rom F e d e r a l  

income t a x a t i o n .  The A c t  s p e c i f i c a l l y  p r o v i d e s  a u t h o r i t y  f o r  t h e  

i s s u a n c e  of t a x a b l e  bonds ,  d e f i n e d  t h e r e i n  a s  "bonds  t h e  i n t e r e s t  

on  which is n o t ,  i n  any  manner ,  exempt  f rom f e d e r a l  income t a x a -  

t i o n  o r  e x c l u d a b l e  f rom g r o s s  income f o r  f e d e r a l  income t a x  

p u r p o s e s . "  S e c t i o n  1 5 9 . 8 2 3 ( 8 ) ,  F l o r i d a  S t a t u t e s .  S e e  a l s o  

S e c t i o n  159.825, F l o r i d a  S t a t u t e s .  



The p r o c e e d s  o f  t h e  Bonds w i l l  be i n v e s t e d  i n  a n  i n v e s t m e n t  

agreement .  S e c t i o n  1 5 9 . 8 2 5 ( 1 ) ( £ ) ,  F l o r i d a  S t a t u t e s  p r o v i d e s  spe-  

c i f  i c  a u t h o r i t y  f o r  t h e  t r a n s f e r  o f  s u c h  p r o c e e d s  t o  an  i n v e s t -  

ment ag reemen t .  F u r t h e r m o r e ,  t h e  p r o v i s i o n s  o f  S e c t i o n  

1 5 9 . 8 2 5 ( 1 ) ( h ) ,  F l o r i d a  S t a t u t e s ,  t o  t h e  e f f e c t  t h a t  any  p r o v i -  

s i o n s  o f  F l o r i d a  law r e l a t i n g  t o  t h e  i n v e s t m e n t  o f  s u r p l u s  f u n d s  

s h a l l  n o t  be a p p l i c a b l e  t o  t h e  i n v e s t m e n t  o f  s u c h  p r o c e e d s ,  

a d d r e s s e s  t h e  c o n c e r n  r a i s e d  by A p p e l l a n t  t h a t  p r o c e e d s  o f  t h e  

Bonds c a n n o t  be i n v e s t e d  a s  c o n t e m p l a t e d  by A p p e l l e e .  

The p r o c e e d s  of  t h e  Bonds w i l l  be  p l a c e d  i n  a n  i n v e s t m e n t  

ag reemen t  and c e r t a i n  i n t e r e s t  e a r n i n g s  t h e r e o n  s h a l l  b e  u sed  t o  

a c q u i r e  and  c o n s t r u c t  m u n i c i p a l  p r o j e c t s .  S e c t i o n  159.828,  

F l o r i d a  S t a t u t e s  p r o v i d e s :  

159.828 Use of  p r o c e e d s  o f  bonds.--The p r o c e e d s  o f  
a n  i s s u e  o f  t a x a b l e  bonds and t h e  i n v e s t m e n t  e a r n -  
i n g s  t h e r e o n  s h a l l  be  u s e d ,  i n  t h e  manner ,  and t o  
t h e  e x t e n t  s p e c i f i e d  i n  t h e  o r d i n a n c e  or  r e s o l u t i o n  
p r o v i d i n g  f o r  t h e  i s s u a n c e  o f  t h e  bonds ,  by t h e  
gove rnmen ta l  u n i t  i s s u i n g  t h e  bonds f o r  a  p u r p o s e  
s p e c i f i e d  f o r  t h e  i s s u a n c e  of  bonds i n  t h e  s t a t u t e s  
u n d e r  a u t h o r i t y  o f  which  t h e  bonds a r e  i s s u e d .  - 
N o t w i t h s t a n d i n g  t h e  p r e c e d i n g  s e n t e n c e ,  i n v e s t e d  or  
r e i n v e s t e d  ~ r o c e e d s  o f  a n  i s s u e  of  t a x a b l e  bonds  .c 

s h a l l  be deemed t o  have  been  expended f o r  a  p u r p o s e  
s p e c i f i e d  f o r  t h e  i s s u a n c e  of  bonds  i n  t h e  s t a t u t e s  
u n d e r  a u t h o r i t y  o f  which t h e  bonds  a r e  i s s u e d  i f  
t h e  e a r n i n g s  t h e r e o n  and  p r o c e e d s  o f  l i q u i d a t i o n  o f  
t h e  i n v e s t m e n t s  a c q u i r e d  w i t h  s u c h  p r o c e e d s ,  t o  t h e  
e x t e n t  r e c e i v e d  by t h e  gove rnmen ta l  u n i t  and  n o t  
a p p l i e d  t o  pay  d e b t  s e r v i c e  on t h e  bonds ,  a r e  
a p p l i e d  toward  s u c h  pu rpose . (Emphas i s  Added) 

The A p p e l l a n t  h a s  a l l e g e d  t h a t  i n v e s t m e n t  of  t h e  p r o c e e d s  o f  

t h e  Bonds i n  a n  i n v e s t m e n t  c o n t r a c t  d o e s  n o t  c o n s t i t u t e  a  munic i -  

p a l  f u n c t i o n  w i t h i n  t h e  meaning of  A r t i c l e  V I I I ,  S e c t i o n  2  o f  t h e  



Florida Constitution. 

Article VIII, Section 2(b) of the Florida Constitution pro- 

vides: 

(b) POWERS. Municipalities shall have governmen- 
tal, corporate and proprietary powers to enable 
them to conduct municipal government, perform muni- 
cipal functions and render municipal services, and 
may exercise any power for municipal purposes 
except as otherwise provided by law. Each munici- 
pal legislative body shall be elective. 

The Court has made it clear that Article VIII, Section 2 of 

the Florida Constitution provides municipalities with inherent 

governmental, corporate and proprietary powers unless otherwise 

provided by law. Lake Worth Utilities Authority - v. City of Lake -- 
Worth, 468 So.2d 215 (Fla. 1985). 

The Act merely provides express Legislative recognition of 

the previously existing authority and ability of the Appellee to 

issue the Bonds. Sect ion 159.828 , Florida Statutes provides 

express statutory authority for governmental units to issue bonds 

and use only the investment earnings thereon to construct public 

projects. It has long been established that declarations of 

public purposes by the Legislature are considered correct "unless 

patenly erroneous." State - v. Division -- of Bond Finance, Supra at 

184. 

Each concern raised by the State in this case has been spe- 

cifically addressed by the Legislature through the passage of the 

Act. 

While not raising the issue in the initial brief filed in 



t h i s  c a s e ,  t h e  A p p e l l a n t  i n  o r a l  a r g u m e n t s  a l l e g e d  t h a t  t h e  

i s s u a n c e  of t h e  Bonds v i o l a t e s  A r t i c l e  V I I ,  S e c t i o n  10  o f  t h e  

F l o r i d a  C o n s t i t u t i o n .  Such s e c t i o n  p r o v i d e s :  

SECTION 10 .  P l e d g i n g  C r e d i t . - N e i t h e r  t h e  s t a t e  n o r  
any c o u n t y ,  s c h o o l  d i s t r i c t ,  m u n i c i p a l i t y ,  s p e c i a l  
d i s t r i c t ,  o r  agency  of any  of them, s h a l l  become a  
j o i n t  owner w i t h ,  o r  s t o c k h o l d e r  o f ,  o r  g i v e ,  l e n d  
o r  u s e  i t s  t a x i n g  power o r  c r e d i t  t o  a i d  any c o r -  
p o r a t i o n ,  a s s o c i a t i o n ,  p a r t n e r s h i p  o r  p e r s o n . .  . I' 

T h i s  Cour t  s h o u l d  n o t  f i n d  t h a t  t h e  i s s u a n c e  o f  t h e  Bonds 

c o n s t i t u t e s  a  p l e d g e  o f  t h e  c r e d i t  o f  t h e  A p p e l l e e .  The 

r i g h t  of  t h e  Bondho lde r s  t o  r e c e i v e  payment o f  p r i n c i p a l  o f  and 

i n t e r e s t  on t h e  Bonds is s e c u r e d  o n l y  by a n  i n v e s t m e n t  ag reemen t  

and  e a r n i n g s  t h e r e f r o m .  No o t h e r  a s s e t s ,  r e v e n u e s  or t a x e s  o f  

t h e  C i t y  a r e  p l e d g e d  or  made a v a i l a b l e  t o  t h e  payment o f  t h e  

Bonds, e i t h e r  l e g a l l y  o r  m o r a l l y .  T h i s  is  l e g a l l y  a k i n  t o  t h e  

i s s u a n c e  o f  i n d u s t r i a l  r e v e n u e  bonds s e c u r e d  s o l e l y  by t h e  

payments  t o  be r e c e i v e d  by a  p r i v a t e  p a r t y .  S t a t e  Orange 

County I n d u s t r i a l  Development A u t h o r i t y ,  417 So. 2d 959 ( F l a .  

1 9 8 2 ) ;  S t a t e  v .  Leon County,  400 So.2d 949 ( F l a .  1 9 8 1 ) ;  S t a t e  v.  -- - 

C i t y  - of  Miami, 379 So.2d 651 ( F l a .  1 9 8 0 ) .  The Bonds w i l l  be  

p a y a b l e  s o l e l y  f rom amounts  r e c e i v e d  u n d e r  t h e  i n v e s t m e n t  

agreement .  

I n  a d d i t i o n ,  S e c t i o n  1 5 9 . 8 2 7 ( 1 ) ,  F l o r i d a  S t a t u t e s  c o n t a i n s  

an  e x p r e s s  l e g i s l a t i v e  f i n d i n g  t h a t  t h e  i s s u a n c e  o f  r evenue  bonds 

s u c h  a s  t h e  Bonds d o e s  n o t  c o n s t i t u t e  l e n d i n g  o f  t h e  t a x i n g  power 

or  c r e d i t  of gove rnmen ta l  u n i t s .  Such s e c t i o n  p r o v i d e s :  

(1) The i s s u a n c e  of  t a x a b l e  bonds by a  
gove rnmen ta l  u n i t  f o r  any p u r p o s e  p e r m i t t e d  u n d e r  
t h e  s t a t u t e s  u n d e r  a u t h o r i t y  o f  which s u c h  t a x a b l e  



bonds a r e  i s s u e d  is  d e c l a r e d  t o  c o n s t i t u t e  a  l a w f u l  
and p u b l i c  pu rpose .  So l o n g  a s  t h e  payment of  s u c h  
t a x a b l e  bonds is  n o t  s e c u r e d  by a  p l e d g e  of  any  ad  
va lo rem t a x i n g  power o f  t h e  gove rnmen ta l  u n i t  
i s s u i n g  s u c h  t a x a b l e  bonds o r  by any r e v e n u e s  o f  
s u c h  gove rnmen ta l  u n i t  d e r i v e d  o t h e r  t h a n  from t h e  
s a l e ,  o p e r a t i o n ,  o r  l e a s i n g  o f  t h e  p r o j e c t  f i n a n c e d  
w i t h  s u c h  t a x a b l e  bonds o r  f rom t h e  i n v e s t m e n t  o r  
r e i n v e s t m e n t  o f  p r o c e e d s  of  s u c h  t a x a b l e  bonds ,  
s u c h  t a x a b l e  bonds s h a l l  n o t  c o n s t i t u t e  o n  t h e  p a r t  
of  any s u c h  gove rnmen ta l  u n i t  a  l e n d i n g  o r  u s i n g  of  
i t s  t a x i n g  power o r  c r e d i t  t o  o r  f o r  t h e  b e n e f i t  o f  
any c o r p o r a t i o n ,  a s s o c i a t i o n ,  p a r t n e r s h i p ,  o r  p e r -  
son .  

T h i s  f i n d i n g  by t h e  L e g i s l a t u r e  is w e l l  w i t h i n  t h e  c o n f i n e s  

of  p r e v i o u s  d e c i s i o n s  by t h i s  C o u r t  and c l e a r l y  c a n n o t  be shown 

t o  be a r b i t r a r y ,  u n r e a s o n a b l e ,  o r  a  c l e a r  abuse  o f  d e s c r e t i o n .  

S t a t e  - v.  D i v i s i o n  o f  Bond F i n a n c e ,  S u p r a ;  S t a t e  v.  Daytona --  - 
Beach Racing  - and R e c r e a t i o n a l  F a c i l i t i e s  D i s t r i c t ,  89 So.2d 3 4  

( F l a .  1 9 5 6 ) .  

The a d o p t i o n  o f  t h e  A c t  l a y s  t o  rest a l l  q u e s t i o n s  r e g a r d i n g  

t h e  a b i l i t y  of  t h e  A p p e l l e e  t o  i s s u e  t h e  Bonds and u s e  t h e  p ro -  

c e e d s  t h e r e o f  f o r  t h e i r  i n t e n d e d  p u r p o s e s .  

The a rgument  o f  t h e  A p p e l l a n t  t h a t  t h e  p r o c e e d s  o f  t h e  Bonds 

must  be i n v e s t e d  i n  a c c o r d a n c e  w i t h  S e c t i o n  166.261, F l o r i d a  

S t a t u t e s ,  is a l s o  e q u a l l y  p u t  t o  rest by t h e  A c t .  S e c t i o n  

1 5 9 . 8 2 5 ( 1 ) ( h ) ,  F l o r i d a  S t a t u t e s  s p e c i f i c a l l y  p r o v i d e s  t h a t  t h e  

p r o v i s i o n s  of F l o r i d a  law a p p l i c a b l e  t o  t h e  i n v e s t m e n t  o f  p u b l i c  

f u n d s  s h a l l  n o t  be a p p l i c a b l e  t o  t h e  p r o c e e d s  of  t h e  Bonds and 

any moneys s e t  a s i d e  o r  p l e d g e d  t o  t h e  payment o f  t h e  Bonds. 

S e c t i o n  1 0 ( a )  o f  A r t i c l e  V I I  o f  t h e  F l o r i d a  C o n s t i t u t i o n  

s p e c i f i c a l l y  p r o v i d e s  a u t h o r i z a t i o n  f o r  t h e  e n a c t m e n t  o f  l aws  



a u t h o r i z i n g  t h e  i n v e s t m e n t  of  p u b l i c  t r u s t  f u n d s .  The p r o c e e d s  

o f  t h e  Bonds w i l l  be p l a c e d  w i t h  a  c o r p o r a t e  t r u s t e e  t o  be h e l d  

p u r s u a n t  t o  t h e  terms of  a  t r u s t  i n d e n t u r e  and  w i l l  c l e a r l y  

c o n s t i t u t e  p u b l i c  t r u s t  f u n d s  f o r  p u r p o s e s  of  t h e  F l o r i d a  

C o n s t i t u t i o n .  

With r e s p e c t  t o  t h e  Bonds a t  i s s u e  i n  t h i s  c a s e ,  t h e  A c t  

p r o v i d e s  s u p p l e m e n t a l  a u t h o r i t y  and c l e a r l y  d i s p o s e s  of  a l l  con- 

c e r n s  r a i s e d  by t h e  A p p e l l a n t .  V a l i d a t i o n  o f  t h e  Bonds s h o u l d  be 

a f  f  i rmed . 



CONCLUSION 

The Taxab le  Bond A c t  of  1987 p r o v i d e s  s u p p l e m e n t a l  a u t h o r i t y  

f o r  t h e  i s s u a n c e  of  t h e  Bonds. A l l  c o n c e r n s  r a i s e d  by t h e  

A p p e l l a n t  i n  t h i s  c a s e  have  been  s p e c i f i c a l l y  a d d r e s s e d  by t h e  

L e g i s l a t u r e  which h a s  d e t e r m i n e d  t h a t  t h e  i s s u a n c e  o f  d e b t  ob l i -  

g a t i o n s  s u c h  a s  t h e  Bonds c o n s i t u t e s  a  p u b l i c  p u r p o s e  and d o e s  

n o t  c o n s t i t u t e  a  l e n d i n g  of  c r e d i t  of  t h e  i s s u e r  of  s u c h  d e b t  

o b l i g a t i o n s .  A c c o r d i n g l y ,  f o r  t h e s e  p u r p o s e s  and  f o r  t h e  pu r -  

p o s e s  se t  f o r t h  i n  t h e  i n i t i a l  b r i e f  of  t h e  A p p e l l e e  f i l e d  i n  

t h i s  c a s e ,  t h e  F i n a l  Judgment v a l i d a t i n g  t h e  Bonds s h o u l d  be 

a f  f  i rmed.  
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