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I. ARGUHENT 

A. THE LEGISLATIVE AMENDMENT OF SECTION 
9 5 . 0 3 1 ( 2 ) ,  FLORIDA STATUTES,(1983), 
ABOLISHING THE STATUTE OF REPOSE I N  
PRODUCT L I A B I L I T Y  ACTIONS, SHOULD BE 
CONSTRUED TO O P E R A T E  RETROSPECTIVELY 
AS TO A CAUSE OF A C T I O N  W H I C H  A C C R U E D  
BEFORE THE EFFECTIVE DATE OF THE 
AMENDMENT. 

I n  t h e i r  i n i t i a l  b r i e f ,  p e t i t i o n e r s  c i t e  c e r t a i n  

c a s e s  which  h o l d  t h a t  a  c o u r t  o r d e r  o r  judgment m u s t  be 

r e v e r s e d  where  i t  i s  based  upon a  s t a t u t e  which  i s  

s u b s e q u e n t l y  r e p e a l e d  w h i l e  t h e  a c t i o n  i s  pending .  

( i n i t i a l  b r i e f  pp.6-7) .  I n  i t s  answer  b r i e f ,  r e s p o n d e n t  

f i r s t  a r g u e s  t h a t  t h e s e  c a s e s  a r e  n o t  c o n t r o l l i n g  b e c a u s e  

Chap te r  86-272 S e c t i o n ( 2 )  Laws o f  F l o r i d a  (1986)  was n o t  a  

r e p e a l  b u t  a n  amendment t o  S e c t i o n  9 5 . 0 3 1 ( 2 )  F l o r i d a  

S t a t u t e s .  

Respondent  i s  t e c h n i c a l l y  c o r r e c t  i n  t h a t  Chap te r  

86-272(2)  d i d  amend S e c t i o n  9 5 . 0 3 1 ( 2 )  which d e a l s  w i t h  

m a t t e r s  o t h e r  t h a n  t h e  s t a t u t e  o f  r e p o s e  i n  p r o d u c t  

l i a b i l i t y  a c t i o n s .  P o r t i o n s  o f  S e c t i o n  9 5 . 0 3 1 ( 2 )  were  l e f t  

i n t a c t .  The s t a t u t e  o f  r e p o s e  f o r  p r o d u c t  l i a b i l i t y  

a c t i o n s ,  however ,  was c o m p l e t e l y  a b r o g a t e d  and a b o l i s h e d .  

The amendment had t h e  same e f f e c t  a s  a  r e p e a l  a s  f a r  a s  t h e  

s t a t u t e  o f  r e p o s e  i n  p r o d u c t  l i a b i l i t y  a c t i o n s  i s  

conce rned .  The f a c t  t h a t  t h e  s t a t u t e  d e a l t  w i t h  m a t t e r s  

o t h e r  t h a n  t h e  p r o d u c t  l i a b i l i t y  s t a t u t e  o f  r e p o s e  s o  t h a t  

a b r o g a t i o n  of t h a t  p a r t  a l o n e  was n e c e s s a r i l y  e f f e c t u a t e d  

by amendment r a t h e r  t h a n  r e p e a l  i s  a  d i s t i n c t i o n  w i t h o u t  



a  d i f f e r e n c e .  The p o i n t  o f  t h e  c a s e s  c i t e d  by p e t i t i o n e r s  

i s  t h a t ,  b a r r i n g  t h e  i m p a i r m e n t  o f  e x i s t i n g  r i g h t s ,  

a p p e l l a t e  c o u r t s  m u s t  a p p l y  t h e  l a w  a s  i t  e x i s t s  a t  t h e  

time o f  t h e  a p p e a l .  The p r i n c i p l e  o f  t h o s e  c a s e s  i s  

a p p l i c a b l e  h e r e  n o t w i t h s t a n d i n g  t h a t  t h e  a b o l i t i o n  o f  t h e  

p r o d u c t  l i a b i l i t y  s t a t u e  o f  r e p o s e  was  e n t i t l e d  a n  

amendment r a t h e r  t h a n  a  r e p e a l .  

R e s p o n d e n t  a l s o  a r g u e s  t h a t  t h e  l a c k  o f  a  s a v i n g s  

c l a u s e  i n  C h a p t e r  8 6 - 2 7 2 ( 2 )  Laws o f  F l o r i d a  i s  f u r t h e r  

e v i d e n c e  t h a t  t h e  l e g i s l a t u r e  d i d  n o t  i n t e n d  i t s  

r e t r o a c t i v e  a p p l i c a t i o n .  The p u r p o s e  o f  a  s a v i n g s  c l a u s e  

i s  t o  a l l o w  a  r e a s o n a b l e  time t o  f i l e  a c t i o n s  a l r e a d y  

a c c r u e d  when t h e  new s t a t u t e  s h o r t e n s  a  p e r i o d  o f  

l i m i t a t i o n s .  Homemakers, I n c .  v .  Gonzales ,  400  So.2d 965  

( F l a .  1 9 8 1 ) .  A s a v i n g s  c l a u s e  h a s  no  p o s s i b l e  a p p l i c a t i o n  

t o  a  s t a t u t e  w h i c h  e n l a r g e s  a  p e r i o d  o f  l i m i t a t i o n s  o r ,  a s  

i n  t h i s  c a s e ,  a  l a w  w h i c h  a b o l i s h e s  a  s t a t u t e  o f  r e p o s e .  

I n  r e s p o n s e  t o  p e t i t i o n e r s 1  a r g u m e n t s  d i s t i n g u i s h i n g  

a  s t a t u t e  o f  r e p o s e  f rom a  s t a t u t e  o f  l i m i t a t i o n s ,  

r e s p o n d e n t  s t a t e s  t h a t  t h e  a n a l y s i s  f o r  r e t r o a c t i v i t y  

p u r p o s e s  i s  t h e  same a n d  t h a t  t h e  p e r t i n e n t  d a t e  i s  t h e  

d a t e  t h e  c a u s e  o f  a c t i o n  a c c r u e d ,  c i t i n g  t h i s  C o u r t ' s  

o p i n i o n  i n  Dade County v .  Ferro ,  3 8 4  So.2d 1283  ( F l a .  

1 9 8 0 ) .  W h i l e  t h a t  c a s e  d i d  d e a l  w i t h  a  f i n a l  r e p o s e  

p r o v i s i o n  o f  a  m e d i c a l  m a l p r a t i c e  s t a t u t e  o f  l i m i t a t i o n s ,  

t h a t  p r o v i s i o n  m e a s u r e d  f r o m  t h e  d a t e  o f  t h e  i n c i d e n t  

g i v i n g  r i s e  t o  t h e  c a u s e  o f  a c t i o n .  T h i s  Cout  s t a t e d  
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"While t h e  d a t e  of d iscovery i s  e n t i r e l y  
r e l e v a n t  i n  a s c e r t a i n i n g  t h e  a t tachment  
d a t e  of a  s t a t u t e  of l i m i t a t i o n s  which 
measures from t h e  t h a t  d a t e ,  i t  i s  equa l ly  
i r r e l e v a n t  i n  a s c e r t a i n i n g  t h e  a t tachment  
d a t e  of a  s t a t u t e  of l i m i t a t i o n s  which 
measures by its  terms from t h e  d a t e  of t h e  
i n c i d e n t  g iv ing  r i s e  t o  t h e  i n j u r y .  The 
only r e l e v a n t  d a t e  i n  t h e  ca se  of t h e  l a t t e r  
type  s t a t u t e  of l i m i t a t i o n s  i s  t h e  d a t e  of 
occurrence o r  i n c i d e n t .  (emphasis  s u p p l i e d ) .  

The product  l i a b i l i t y  s t a t u t e  of repose ,  by its 

terms measures from t h e  d a t e  t h e  product  was d e l i v e r e d .  

Using t h e  r a t i o n a l e  of Ferro, t h e  only r e l e v a n t  d a t e  i s  t h e  

d a t e  t h e  product  was d e l i v e r e d  not  t h e  d a t e  t h e  cause of 

a c t i o n  accrued and t h e  d i s t i n c t i o n  s e t  f o r t h  i n  p e t i t i o n e r s  

i n i t i a l  b r i e f  i s  sound. 

Respondent a l s o  a rgues  t h a t  t h e  p r i n c i p l e  which 

f a v o r s  r e t r o a c t i v e  a p p l i c a t i o n  of remedial  s t a t u t e s  should 

not  apply t o  Chapter 86-272(2) Laws of F l o r i d a  (1986) 

because a l l  s t a t u t e s  of l i m i t a t i o n s  a r e  remedial  s t a t u t e s  

y e t  they a r e  not  app l i ed  r e t r o a c t i v e l y  wi thout  c l e a r  and 

exp re s s  l e g i s l a t i v e  i n t e n t .  While a l l  s t a t u t e s  of 

l i m i t a t i o n s  may be "remedialv  i n  t h e  most genera l  sense  of 

t h e  word i n  t h a t  they r e l a t e  t o  procedure and remedies,  a l l  

s t a t u t e s  of l i m i t a t i o n s  a r e  no t  remedial  i n  t h e  p a r t i c u l a r  

sense  of a  law designed t o  c o r r e c t  e x i s t i n g  law o r  t o  

a f f o r d  a  remedy where t h e r e  was none so  a s  t o  al low 

r e t r o a c t i v e  a p p l i c a t i o n .  Adams v .  Wright, 403 So.2d 391 

( F l a .  1981) .  

Such remedial  r i g h t s  a r i s i n g  f o r  t h e  purpose of 



p r o t e c t i n g  s u b s t a n t i v e  r i g h t s  m u s t  b e  r e t r o a c t i v e l y  

a p p l i e d .  C i t y  o f  Orlando v .  D e s j a r d i n s ,  4 9 3  So.2d 1027 

( F l a .  1 9 8 6 ) .  The v e r y  n a t u r e  o f  a  r e p e a l  i s  t o  remedy some 

e x i s t i n g  p r o b l e m  i n  t h e  l a w  w h i c h  i s  w h a t  t h e  l e g i s l a t u r e  

d i d  i n  t h i s  i n s t a n c e .  By a b o l i s h i n g  t h e  s t a t u t e  o f  r e p o s e ,  

t h o s e  p e r s o n s  i n j u r e d  a f t e r  e x p i r a t i o n  o f  t h e  t w e l v e  y e a r  

p e r i o d  were g i v e n  a  remedy f o r  t h e  p u r p o s e  o f  p r o t e c t i n g  

t h e i r  s u b s t a n t i v e  r i g h t  t o  s e e k  r e d r e s s  o f  i n j u r y  w h e r e  

t h e y  had  no  s u c h  r i g h t  b e c a u s e  o f  t h e  s t a t u t e  o f  r e p o s e  a n d  

d e c i s i o n  i n  Pullum. T h i s  i s  a  c l a s s i c  e x a m p l e  o f  a  l a w  o f  

a  r e m e d i a l  n a t u r e  w h i c h  c a n  a n d  s h o u l d  b e  r e t r o a c t i v e l y  

a p p l i e d  i n  o r d e r  t o  s e r v e  i t s  i n t e n d e d  p u r p o s e s .  C i t y  o f  

Orlando, supra .  S u c h  s t a t u t e s  s h o u l d  b e  a p p l i e d  

r e t r o a c t i v e l y  w h e t h e r  o r  n o t  t h e y  c o n t a i n  e x p r e s s  l a n g u a g e  

t o  t h a t  e f f e c t .  ( S e e  c a s e s  c i t e d  pp.13-14 i n i t i a l  b r i e f ) .  



B. T H E  DECISION OF PuLLun V. CINCINNATI, 
I N C . ,  476 S0.2D 657 (FLA. 19851,  
APPEAL DISMISSED, - U.S.-, 106 
S.CT. 1626,  90 L . E D  2D 174 ( 1 9 8 6 ) .  
W H I C H  O V E R R U L E D  BATTILLA V. ALLIS. 
CHALHERS MFC. CO. ,  392 S0.2D 874 
(FLA. 1 9 8 0 ) ,  DOES NOT APPLY SO AS TO 
BAR A CAUSE OF A C T I O N  THAT A C C R U E D  
AFTER THE BATTILLA DECISION BUT BEFORE 
THE PULLUH DECISION. 

Respondent  a r g u e s  t h a t  t h e  above  q u e s t i o n  need n o t  

be  a d d r e s s e d  i n  t h i s  c a s e  b e c a u s e  i t  a c c r u e d  when t h e  

p e t i t i o n e r  was i n j u r e d  i n  1979,  which was p r i o r  t o  t h i s  

C o u r t t s  d e c i s i o n  i n  B a t t i l l a ,  s u p r a .  

I t  i s  s u b m i t t e d  t h a t  t h e  p e t i t i o n e r s t  c a u s e  o f  a c t i o n  

n e v e r t h e l e s s  had f u l l y  a c c r u e d  a t  t h e  t i m e  t h e  s u i t  was 

f i l e d  (which  was a f t e r  B a t t i l l a )  and a t  t h e  t i m e  Pul lum,  

s u p r a ,  was d e c i d e d .  Were i t  n o t  f o r  t h e  f a c t  t h a t  Pul lum 

n r e c o n s t i t u t i o n a l i z e d n  t h e  s t a t u t e  o f  r e p o s e  t h e r e  would 

have  been no b a s i s  f o r  summary judgment.  C l e a r l y ,  t h e  

r e s p o n d e n t  would n o t  have  been e n t i t l e d  t o  summary judgment 

on t h e  g rounds  t h a t  a n  u n c o n s t i t u t i o n a l  s t a t u t e  b a r r e d  t h e  

a c t i o n .  Absent  Pul lum,  t h e  p e t i t i o n e r s  would have  had t h e  

r i g h t  t o  p r o s e c u t e  t h e i r  c a s e  t o  judgment ,  s o  i t  

n e c e s s a r i l y  had a c c r u e d  when t h e  b a r  o f  t h e  s t a t u t e  o f  

r e p o s e  was removed by B a t t i l l a .  

A s  d i s c u s s e d  under  i s s u e  A above ,  t h e  d a t e  o f  i n j u r y  

d o e s  n o t  have  t h e  s i g n i f i c a n c e  t o  a  s t a t u t e  o f  r epose ,wh ich  

by i t s  t e r m s  r u n s  f rom t h e  d a t e  t h e  p r o d u c t  was d e l i v e r e d ,  

a s  i t  h a s  t o  a  s t a t u t e  of  l i m i t a t i o n s  which  r u n s  f rom t h e  

d a t e  o f  i n j u r y .  See  Dade County v .  F e r r o ,  s u p r a ,  and Bau ld  



v .  J.  A. J o n e s  Cons t .  Co., 357 So.2d 401 ( F l a .  1978) .  I n  

such  a  c a s e  t h e  o n l y  r e l e v a n t  q u e s t i o n  s h o u l d  be  w h e t h e r  

t h e  p e t i t i o n e r s  had a  c a u s e  o f  a c t i o n  when t h e  s u i t  was 

f i l e d .  

I n  t h e  i n s t a n t  c a s e ,  t h e  s t a t u t e  of  r e p o s e ,  which 

m e a s u r e s  f rom t h e  d a t e  o f  d e l i v e r y ,  was n o t  i n  e f f e c t  when 

t h e  p r o d u c t  was d e l i v e r e d .  I t  was n o t ,  p u r s u a n t  t o  

B a t t i l l a ,  i n  e f f e c t  when t h e  c a s e  was f i l e d  and i t  i s  n o t ,  

p u r s u a n t  t o  Chap te r  86 -272(2 )  Laws of  F l o r i d a  ( 1 9 8 6 ) ,  i n  

e f f e c t  a t  t h e  t i m e  of  t h e  a p p e a l .  A t  t h e  t i m e  t h i s  s u i t  

was f i l e d ,  p e t i t i o n e r s  had a  v a l i d  c a u s e  of  a c t i o n  and t h e y  

i n c u r r e d  t h e  expense  o f  l i t i g a t i n g  i t  f o r  f o u r  y e a r s  i n  

r e l i a n c e  on t h i s  C o u r t l s  o p i n i o n  i n  B a t t i l l a .  To 

r e t r o a c t i v e l y  a p p l y  Pul lum t o  a  c a u s e  of  a c t i o n  which 

p e t i t i o n e r s  c l e a r l y  had t h e  r i g h t  t o  p u r s u e  a t  t h e  t i m e  i t  

was f i l e d  i s  n o t h i n g  o t h e r  t h a n  t h e  d e s t r u c t i o n  of  a  c a u s e  

of a c t i o n  i n  v i o l a t i o n  o f  p e t i t i o n e r s  r i g h t s  t o  due p r o c e s s  

and e q u a l  p r o t e c t i o n .  ( S e e  c a s e s  c i t e d  a t  pp.17-20 of 

i n i t i a l  b r i e f ) .  

It i s  t h e  p e t i t i o n e r s 1  p o s i t i o n  t h a t  Pul lum s h o u l d  

n o t  be  a p p l i e d  h e r e  b e c a u s e  t h e  c a u s e  of  a c t i o n  n e c e s s a r i l y  

a c c r u e d  b e f o r e  Pul lum was i n  e f f e c t  and t o  d i v e s t  t h e  

p l a i n t i f f s 1  of  t h e i r  c a u s e  of  a c t i o n  d e p r i v e s  them of a  

v e s t e d  p r o p e r t y  r i g h t .  I f  t h e  change  i n  t h e  l aw  

r e p r e s e n t e d  by Pul lum can  be a p p l i e d  t o  t h e  i n s t a n t  c a s e ,  

t h e n ,  a s  d i s c u s s e d  above ,  t h e  change  i n  t h e  l aw  r e p r e s e n t e d  

by t h e  r e p e a l  o f  t h e  s t a t u t e  o f  r e p o s e  s h o u l d  a l s o  be 



a p p l i e d ,  o r  t h i s  C o u r t  s h o u l d  r e c e d e  f r o m  Pullum. Any 

o t h e r  r e s u l t  w i l l  n o t  s e r v e  t h e  e n d s  o r  r i g h t  o r  j u s t i c e .  

A s  r e c e n t l y  s t a t e d  by J u d g e  F e r g u s o n  i n  Clause11 v.  Hobart 

Corporation, 1 2  FLW 1 2 2 4 , 1 2 2 5  ( F l a .  3 r d  D C A  May 1 2 ,  1 9 8 7 ) :  

" A f f i r m a n c e  i s  r e q u i r e d  by Shaw; h o w e v e r ,  
i n  my v i e w ,  a s  was  s t a t e d  i n  a  c o n c u r r i n g  
o p i n i o n  i n  Dominguez v. Bucyus-Erie Co, 5 0 3  
So.2d 364 ( F l a .  3 r d  D C A  1 9 8 7 )  o u r  f i r s t  d u t y  
i n  c o n s t r u i n g  a  s t a t u t e  i s  t o  r e c o n c i l e  i t  
w i t h  c o n s t i t u t i o n a l  m a n d a t e s .  S e e  Biggs v.  
Smith, 134 F l a .  5 6 9 ,  184 S0.106 ( 1 9 3 8 ) .  
T h a t  d u t y  r e q u i r e s  u s  t o  g i v e  t h e  s t a t u t e  
r e t r o a c t i v e  a p p l i c a t i o n  s o  a s  t o  o p e n  t h e  c o u r t  
f o r  r e d r e s s  i n  a c c o r d a n c e  w i t h  a r t i c l e  I ,  
s e c t i o n  2 1 ,  o f  t h e  F l o r i d a  C o n s t i t u t i o n .  The 
p u r p o s e  of  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  i s  t o  
g i v e  v i t a l i t y  t o  t h e  maxim t h a t  f o r  e v e r y  wrong  
t h e r e  i s  a  remedy.  Holland e x  r e l .  Williams v.  
Mayes, 1 5 5  F l a .  1 2 9 ,  19  So. 2d 7 0 9  ( 1 9 4 4 ) .  Any 
c l a i m  o f  t h e  p a r t i e s  t o  ' v e s t e d  r i g h t s '  i n  p r e -  
s t a t u t e  l a w  i s  s u b ~ r d i n a t e . ~  

S e e  a l s o  t h i s  C o u r t ' s  r e c e n t  o p i n i o n  i n  Smith v.  Department 

of Insurance, 1 2  FLW 189 ,191-192  ( F l a .  A p r i l  2 3 ,  1 9 8 7 )  a n d  

c a s e s  c i t e d  t h e r e i n .  P r i o r  t o  t h e  e n a c t m e n t  o f  t h e  s t a t u t e  

o f  r e p o s e  a n d  p r i o r  t o  t h e  e n a c t m e n t  o f  F l o r i d a ' s  p r e s e n t  

c o n s t i t u t i o n ,  p e r s o n s  s u c h  a s  t h e  p e t i t i o n e r s  h a d  a  r i g h t  t o  

s e e k  r e d r e s s  f o r  i n j u r i e s  r e s u l t i n g  f r o m  d e f e c t i v e  

p r o d u c t s .  Matthews v.  Lawnlite Co., 8 8  So.2d 299 ( F l a .  

1 9 5 6 ) .  The e l i m i n a t i o n  o f  t h a t  r i g h t  by t h e  s t a t u t e  o f  

r e p o s e  a n d  t h i s  C o u r t ' s  d e c i s i o n  i n  Pullum w i t h  no 

a l t e r n a t i v e  remedy o r  o v e r p o w e r i n g  p u b l i c  n e c e s s i t y  w i t h  

no  a l t e r n a t i v e  m e t h o d  o f  m e e t i n g  s u c h  n e c e s s i t y ,  v i o l a t e s  

p e t i t i o n e r s  r i g h t  t o  a c c c e s s  t o  t h e  c o u r t s  p u r s u a n t  t o  

a r t i c l e  I ,  s e c t i o n  21 o f  t h e  F l o r i d a  C o n s t i t u t i o n .  



11. C O N C L U S I O N  

Based upon t h e  a u t h o r i t i e s  c i t e d  and t h e  r ea sons  

d i scussed  above, t h e  d e c i s i o n  of t h e  D i s t r i c t  Court of 

Appeal, Third  D i s t r i c t  i n  f avo r  of t h e  respondent  should be 

reversed  and t h e  c a s e  remanded f o r  a  j u r y  t r i a l  on t h e  

m e r i t s .  

Respec t fu l ly  submi t ted ,  
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