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Bar e x h i b i t s  w i l l  be r e f e r r e d  t o  a s  B Ex-. 
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STATEMENT OF 'THE CASE 
On o r  about J u l y  17 ,  1966, Kespondent 

Following t h e  c o u r t ' s  o r d e r  i n  The F l o r i d a  Bar v .  Aaron, 490 

So.2d 941 (F l a  1986) ,  i n  which t h e  respondent was p u b l i c l y  r e p r i -  

manded f o r  commingling and improper t r u s t  account record  keeping,  

a  review o f  t h e  r e sponden t ' s  t r u s t  r eco rds  was conducted by a  

s t a f f  i n v e s t i g a t o r  from The F l o r i d a  Bar. This  review d i s c l o s e d  

t h e  repondent had f a i l e d  t o  b r i n g  h i s  account i n t o  compliance w i t h  

t h e  r u l e s  a s  r e q u i r e d .  This  gave r i s e  t o  t h e  f i l i n g  of  t h e  p re -  

s e n t  complaint a g a i n s t  t h e  respondent by t h e  Bar. 

Respondent f i l e d  a  Motion To D i s m i s s  The B a r ' s  Complaint 

on May 11, 1987. A hea r ing  on s a i d  motlon was he ld  and The Re- 

f e r e e  denied same by o r d e r  en t e red  May 26,  1987. 

A f i n a l  hea r ing  was h e l d  on September 25,  1987. The 

r e f e r e e  recommended t h e  respondent be found g u i l t y  o f  v i o l a t i n g  

t h e  fo l lowing  r u l e s  o f  A r t i c l e  X I  of  t h e  F l o r i d a  Ba r ' s  I n t e g r a -  

t i o n  Rule: 11.02(3) (a )  f o r  conduct c o n t r a r y  t o  hones ty ,  j u s t i c e  

o r  good mora l s ,  and 11.02 (4) ( c )  and t h e  accompanying bylaw f o r  

improper t r u s t  account record  keeping.  He a l s o  recommended t h e  
I 1  

respondent be found g u i l t y  o f  v i o l a t i n g  D i s c i p l i n a r y  Rule 9-102 ( B )  

( 3 )  of  t h e  F l o r i d a  Ba r ' s  Code of  P r o f e s s i o n a l  R e s p o n s i b i l i t y  f o r  

improper t r u s t  account r eco rd  keeping.  He recommended t h e  respon- 



dent be found not guilty of Disciplinary Rules 1-1U2(A) (4) for 

conduct involving fraud, deceit, dishonesty or misrepresentation, 

and 1-102 (A) (6) for other misconduct relecting adversely on his 

fitness to practice law. He recommended the respondent receive 

a private reprimand, a one year period of probation during which 

tlme the Bar would review his trust account records on a quartely 

basis, and pay the cost of these proceedings. 

The Board of Governores of The Florida Bar reviewed the 

referee's recommendations at its November, 1987, meeting and 

approved his findings of fact but took exception to his recom- 

mendations of not guilty regarding making a misrepresentation to 

the previous referee under oath and the overall recommendation 

of discipline which is considered erroneous and unjustified. The 

Board voted to file a petition for review of the referee's recom- 

endations and seek a public reprimand, one year period of proba- 

tion with quarterly reviews of respondent's trust account and 

payment of costs by respondent. The Board further urges that 

scheduling of the trust account reviews be the responsibility of 

the respondent. 

The Bar filed it Petition for Review on November 

25, 1987. Respondent also filed one dated November 27, 1987, 

which the Bar is treating as a cross-petition. 



STA'L'EMENT OF THE FACTS 

I n  August,  1984, two s t a f f  i n v e s t i g a t o r s  o f  The F l o r i d a  

Bar reviewed t h e  respondent ' s  T rus t  account r eco rds  and determined 

he was no t  i n  s u b s t a n t i a l  minimum compliance wi th  t h e  r u l e s .  ( B  

Ex - pp. 11-12).  T h e r e a f t e r ,  i n  1985, he e n t e r e d  an o r a l  p l e a  t o  

misconduct i nvo lv ing  commingling and improper t r u s t  account r eco rd  

keeping,  r ece ived  a  p u b l i c  reprimand, and was p laced  on a  one year  

pe r iod  o f  p roba t ion .  The F l o r i d a  Bar v .  Aaron, 490 So. 2d 941 

(Fla .  1986).  A f t e r  t h e  c o u r t ' s  o r d e r  became f i a n l  i n  J u l y  1986, 

a  s t a f f  i n v e s t i g a t o r  from t h e  Bar reviewed t h e  r e sponden t ' s  t r u s t  

r eco rds  f o r  t h e  pe r iod  J u l y  1985 t o  J u l y  1986. The review d i s -  

c losed  t h e  respondent had f a i l e d  t o  b r i n g  h i s  t r u s t  account 

r eco rds  i n t o  compliance a s  r e q u i r e d  by t h e  c o u r t .  (R p.  2 )  

Respondent d i d  no t  have a  s e p a r a t e  r e c e i p t  disbursement 

j o u r n a l  nor  a  cash r e c e i p t  book. Each c l i e n t  d i d  no t  have a  

s e p a r a t e  l edge r  ca rd .  Avai lab le  c l i e n t  l edge r s  r e f l e c t e d  both  

t r u s t  and n o n - t r u s t  a c t i v i t y  wi thout  d i s t i n c t i o n .  The checks 

were no t  i d e n t i f i e d  by number nor  were t hey  i d e n t i f i e d  a s  being 

t r u s t  o r  n o n - t r u s t .  The respondent had f a i l e d  t o  depos i t  funds 

belonging i n  p a r t  t o  himself  and i n  p a r t  t o  t r u s t  t o  t h e  t r u s t  

account i n  a t  l e a s t  s i s t y - f i v e  i n s t a n c e s .  This c o n s t i t u t e d  

commingling pe r  s e .  Bank r eco rds  f a i l e d  t o  r e f l e c t ? .  d e p o s i t s  and 



cos t  expendi tures  r e l a t i v e  t o  t h e  c l i e n t s .  The respondent r e -  

conc i led  some but no t  a l l  o f  h i s  monthly bank s ta tements .  H i s  

cash r e c e i p t  book cons i s t ed  o f  h i s  r e g u l a r  o f f i c e  r e c e i p t  book. 

H i s  r ecords  revea led  he had bank depos i t  s l i p s  but t h e r e  were no 

d u p l i c a t e  o f f i c e  r e c e i p t s .  There was no l e t t e r  t o  t h e  bank i n -  

s t r u c t i n g  i t  t o  n o f i f y  t h e  Bar i n  t h e  event  a  t r u s t  account 

check was r e tu rned  f o r  i n s u f f i c i e n t  funds;  nor  could he t e l l  t h e  

r e f e r e e  whether o r  no t  he had n o t i f i e d  h i s  bank. (R p.2) 

P r i o r  t o  t h e  meeting o f  t h e  Tenth J u d i c i a l  C i r c u i t  

Grievance Committee "A" on January 20,  1987, Kespondent r a i s e d  

o b j e c t i o n s  t o  conduct o f  t h e  committee and some of i t s  members. 

On December 11 ,  1986 Respondent o u t l i n e d  h i s  o b j e c t i o n s  i n  a  l e t t e r  

he wrote  t o  committee-member Jonathan Hancock. Copies of  t h e  

l e t t e r  were mailed t o  chairman C .  Ray McDaniel and Branch S t a f f  

Counsel David G.  McGunegle. M r .  Jonathan Hancock answered Re- 

spondent ' s  l e t t e r  on December 22, 1986. Copies of h i s  l e t t e r  

were a l s o  mai led t o  t h e  Chairman o f  t h e  Committee and Branch 

S t a f f  Counsel. 

Although t h e  respondent ' s  t r u s t  account was no t  i n  

s u b s t a n t i a l  minimum complaince wi th  t h e  r u l e s ,  he c e r t i f i e d  on 

h i s  1986 dues s ta tement  t h a t  he was i m  compliance. (R p. 3)  He 

admitted a t  t h e  f i n a l  hea r ing  on September 2 5 ,  1 9 8 / ,  t h a t  checking 

paragraph four  on h i s  1986 Bar dues s ta tement  r ega rd ing  monthly 

bank r e c o n c i l i a t i o n s  was a  m i s  l e ad ing  s ta tement  t o  t h e  Bar. 

(R p. 3 )  The respondent on ly  p a r t i a l l y  complied wi th  I n t e g r a t i o n  



11.02 (4) (c )  and Discipl inary Rules 1-102 (A) (6)and 9-102 (B) (3 ) .  

He did not maintain a l l  the  wr i t t en  t ru se  records required by the  

ru les  nor did he follow a l l  the  procedures required.  He s t a t ed  

he believed the s t a f f  inves t iga to r  would a s s i s t  him i n  bringing 

h i s  account i n t o  compliance during t h i s  probationary period. ( R  

p. 3; T pp. 11,130) The Bar f i l e d  a  complaint against  the  res -  

pondent on April  71, 1987, a l l eg ing  he had f a i l e d  t o  bring h i s  

t r u s t  account i n t o  compliance and t h a t  he had f a l s e l y  t e s t i f i e d  

under oath  a t  a  hearing before then Circui t  Judge Richard H .  

Baily on December 10, 1985, t h a t  he had done so regarding the 

s t a tu s  of h i s  t r u s t  account. A t  the  hearing which focused i n  

par t  on h i s  record keeping and which he entered a  p lea  t o  having 

been not i n  compliance with the r u l e s ,  he t e s t i f i e d  under oath: 

Q. Now, Charlie Lee, 1 th ink,  and Colleen Rook of my 

o f f i c e  came down and went through your records i n  August of 1984? 

A .  I believe so.  

Q.  And did you then bring those current  and i n  confor- 

mance with the  r u l e s ,  subsequent t o  t h a t  vis i t ' !  

A.  Correct.  

See the  Referee Report a t  page 2 ,  and B E x  - 2 a t  pages 

11 and 1 2 .  

The re fe ree  found the respondent gu i l t y  of technical  

t r u s t  account v io l a t i ons ,  but not g u l l t y  of misrepresenting the 

s t a t u s  of h i s  t r u s t  account as on December lU, 1985, t o  Judge 

Bailey. 



SUMMARY OF ARGUMENT 

The r e f e r e e  e r r e d  i n  denying Respondent's Motion t o  

Dismiss f o r  lack  of  j u r i s d i c t i o n .  The record of  t h e  'l'enth J u d i c i a l  

C i r c u i t  Grievance Committee "A" c l e a r l y  shows a  l ack  of  any a f f i r -  

mative f indings  of probable cause by s a i d  committee. The record$ 

shows the  r e c i t a t i o n  of conclusions by Complainant's Branch 

S t a f f  Counsel only .  Further  i t  i s  c l e a r  from t h e  contents  of  

Respondent ' s  l e t t e r  of  December 11,  198b and Jonathan Hancock' s  

l e t t e r  of December 2 2 ,  198b t h a t  t h e  Tenth J u d i c i a l  C i rcu i t  Grie- 

vance Committee "A" v i o l a t e d  i t s  own r u l e s  which a r e  designed t o  

insu re  t h a t  i t s  d e l i b e r a t i o n s  and dec is ions  r e f l e c t  f a l r n e s s  t o  

Respondent. The committee was composed of  members who demonstrated 

a  biased a t t i t u d e  toward Respondent and disregarded t h e i r  ob l iga t ions  

t o  recused themselves. It i s  a l s o  c l e a r  t h a t  t h e  method t h a t  t h e  

Board of Governor' s  employed t o  appoint members t o  t h e  Grievance 

Committee operated t o  deny Respondent's r i g h t  t o  due process and 

equal p ro tec t ion  of  t h e  laws. Complainant,through t h e  Tenth 

J u d i c i a l  C i r c u i t  Grievance Committee "A" showed a  complete d i s -  

regard f o r  t h e  t h e  appearance of  i m p r o p r ~ e t y  t h a t  i t s  composition 

and conduct showed. 



AKGUMENT 

Point I 

WHETHER THE REFLREE AC'LED ERRONE0UL:L.Y AND UNJUSTIFI-  
ABLY I N  D E N Y I N G  RESPONDENT'S MO'LION TO DISMISS. 

The r e f e r e e  acted improperly i n  denylng ~ e s p o n d e n t ' s  Motion 

To Dismiss f o r  l ack  of  j u r i s d i c t i o n .  ~ e s p o n d e n t ' s  Motlon 'Lo Dlsmiss 

was r e l i e d  upon t h r e e  (3) bas lc  po in t s .  

F i r s t ,  Kespondent contended t h a t  t h e  Complaint f i l e d  agains t  

hlm was i n  v i o l a t i o n  of Disc ip l inary  Rules 3-3.2(a) ,  3-7 .3( i )  and ( j ) .  

Kespondent a l s o  maintained t h a t  Complainant's Tenth J u d i c l a l  L i r c u i t  

Grievance Commlttee "A" v l o l a t e d  Disc ip l inary  Rules 3-3.4(c) (2) (3) (4 ) .  

F i n a l l y  Kespondent contended t h a t  Complaint was l e g a l l y  defective I n  

t h a t  t h e  -1enth J u d i c i a l  C i rcu l t  Grievance Commlttee "A" v l o l a t e d  Dis- 

c l p l i n a r y  Rules 3-7.1 regard c o n f i d e n t l a l l t y  of  d l s c l p l l n a r y  proceedings. 

Respondent contended t h a t  t h e  Lourt he re ln  lacked j u r i s d i c -  

t l o n  t o  a c t  on the  Complaint f i l e d  here in  because t h e  record of t h e  

proceedings of the Tenth J u d i c i a l  C i rcu i t  Grievance Commlttee "A" 

f a i l e d  t o  show t h a t  s a i d  committe a t f i r m a t i v e l y  found propable cause 

t h a t  Respondent had v i o l a t e d  and Disc ip l ina ry  o r  l n t e g r a t i o n  Rules 

as requi red .  Rules Regulating the  F lo r ida  Bar 3-3.2 ( a ) ,  3 -7 .3 ( i )  and 

( j ) .  The F lo r ida  Bar v.  GBT 399 So. 2d 357. A review of  pages 29 

and 30 of  t h e  t r a n s c r i p t  of proceedings of  the  January 20, 1987 Tenth 

J u d i c i a l  C i rcu i t  Grievance Committee "A" r evea l s  a  complete lack  of 

any a f f i rma t ive  f indings  of probable cause t h a t  Respondent had v io-  

l a t e d  any appl icable  r u l e s  by s a i d  committee. The record revea l s  

r e c i t a t i o n s  of f indings  by Branch S t a f f  Counsel David G .  McGunegle 

only.  

7 



Clear ly  Branch S t a f f  Councel David G .  McGunegle could not properly ac t  

on behalf  of t h e  Tenth J u d i c i a l  C i rcu i t  Grievance Committee "A". 

Rules Regulating The F lo r ida  Bar 3- 3 .3 (b) . 
Respondent's next content ion was t h a t  t h e  proceedings of 

t h e  Tenth J u d i c i a l  C i rcu i t  Grievance Committee "A" whlch gave r i s e  

t o  t h e  Complaint he re in  was de fec t ive .  Respondent's p o s i t i o n  was 

t h a t  M r .  Jonathan Hancock, a member of  s a i d  committee, p a r t i c i p a t e d  i n  

t h e  d e l i b e r a t i o n s  wherein the  f inding  of probable cause agains t  Respon- 

dent was made when he was d i s q u a l i f i e d  from doing so .  Respondent 

maintained t h a t  M r .  Jonathan Hancock had a personal i n t e r e s t  i n  t h e  

mat ters  under cons idera t ion  and Respondent which could and d id  a f f e c t  

t h e  outcome of  the  prodeedings , and t h a t  M r .  Jonathan Hancock was 

biased o r  prejudiced toward t h e  Respondent. Respondent contended 

t h a t  M r .  Hancock and t h e  Chairman of t h e  Committee were accorded 

n o t i c e  of  f a c t s  p r i o r  t o  January 20, 1987. Rules Regulating t h e  

F lo r ida  3-3.4 (c) (2) (3) and ( 4 ) .  Respondent ou t l ined  h i s  reasons f o r  

asking M r .  Jonathan Hancock torexcuse himself i n  h i s  l e t t e r  t o  M r .  

Jonathan Hancock of December 11,  1986. Copies of t h e  l e t t e r  were 

mailed t o  the  Chairman of  t h e  Tenth J u d i c i a l  C i rcu i t  Grievance Comm11 

m i t t e e  "A" and Complaint's Branch S t a f f  Counsel. M r .  Hancock responded 

by l e t t e r  t o  Respondent on December 22, 1986. In h i s  l e t t e r ,  M r  

Hancock d id  not  deny Respondent's a l l e g a t i o n s  and provided a d d i t i o n a l  

evidence of h i s  biased a t t i t u d e  toward Respondent. Copies of  M r .  

Hancock's l e t t e r  were a l s o  mailed t o  the  Chairman of  the  Tenth 

J u d i c i a l  C i rcu i t  Grievance Committee and Branch S t a f f  Counsel f o r  

Comp 1 ainant  . 



On January 2 0 ,  1981 t h e  Tenth J u d i c i a l  C i r c u i t  Grievance 

Committee "A" considered a l l e g a t i o n s  a g a i n s t  Respondent by two d i f -  

f e r e n t  p a r t i e s .  M r .  Jonathan Hancock, and t h e  Chairman C .  Ray 

McDaniel p a r t i c i p a t e d  i n  d i spos ing  o f  each o f  t hose  m a t t e r s .  

Respondent a l s o  mainta ined t h a t  t h e  f i nd ings  o f  probable  

cause by The Tenth J u d i c i a l  C i r c u i t  Grievance Committee was improper 

because s a i d  committee was impaneled and opera ted  i n  a  f a s h i o n t h a t  

denied Respondent due process  o f  law. S p e c i f i a l l y  Respondent main- 

t a i n e d  t h a t  Rules Regulat ing The F l o r i d a  Bar 3 .3 .4 (c )  was uncons t i -  

t u t i o n a l l y  app l i ed  t o  t h e  proceedings h e r e i n  i n  t h a t  Complaint ' s  

Board o f  Governors v i o l a t e d  Respondent 's  c o n s t i t u t i o n a l  r i g h t s  t o  due 

process  and equa l  p r o t e c t i o n  o f  t h e  laws i n  t h e  methods and o p e r a t i o n a l  

e f f e c t s  o f  appo in t ing  membersto t h e  Tenth J u d i c i a l  C i r c u i t  Grievance 

Committee "A". S p e c i f i c a l l y  Respondent mainta ined t h a t  he i s  an Afro- 

American amn and t h a t  a l l  o f  t h e  members o f  t h e  Committee which met 

on January 2 0 ,  1987 were male Caucasians. Respondent b a s i c a l l y  

b e l e i v e s  t h a t  he was a  member o f  a  group recognizab le  a s  d i s t i n c t  

c l a s s  capable  o f  be ing  s i n g l e d  ou t  f o r  d i f f e r e n t  t rea tment  under The 

laws (Afro-Americans). That t h e  appointment procedure o f  Complainant 's 

Board o f  Governors was s u c e p t i b l e  o f  abuse,  and t h a t  t h e r e  had been a  

s u b s t a n t i a l  degree o f  unde r r ep re sen ta t ion  o f  Afro-Americans on The 

Tenth J u d i c i a l  C i r c u i t  Grievance Committee "A". 

Respondent contended t h a t  Complainant ' s d i s c i p l i n a r y  pro- 

ceedings  were q u a s i - c r i m i n a l  i n  n a t u r e  i n  t h a t  i t  sought t o  achieve 

many o f  t h e  o b j e c t i v e s  provided f o r  i n  c r imina l  laws,  i ,e.  t o  p r o t e c t  



t h e  p u b l i c  and p u n i s h  o f f e n d e r .  S t a t e  e x  re1 F l o r i d a  Bar v .  Dawson 

111 So.  2d 42/  (1959) Spevak v. K l e i n  385 U .  S. 3 1 1 , 8 7 , S .  C t .b25  

(1967) Mal loy  v .  Hogan 378 U .  S .  1 ,  84  S .  C t .  1489 (19b4) .  I n  re- 

~ p l f f a t o  39U U .  S .  5 4 4 ,  8 8  S. C t  . 1222 (1968) .  Compla in t an t  acknow- 

l e d g e  t h e  v a l i d i t y  o f  R e s p o n d e n t ' s  a s s e r t i o n s  r e g a r d i n g  t h e  a p p l i -  

c a b i l i t y  o f  due p r o d e s s  and e q u a l  p r o t e c t i o n  i n  i t s  Response To 

Mot ion  To D i s m i s s .  R e s p o n d e n t ' s  Motion To D i s m i s s  s h o u l d  have  

been  g r a n t e d .  



ARGUMENT 

Point I1 

WHE'I'HER THE REFEREE ACTED ERRONEOUSLY AND UNLAWFULLY 
IN ADMIITING COMPLAINANT'S EXHIBIT NO. 5. AT TRIAL 
OVER OBJECTIONS OF RESPONDENT. 

The Referee acted improperly in admitting Complainant's 

Exhibit No. 5 into evidence over Respondent's Objections. Com- 

plainant refers to said Exhibit as a "dues statement". Exhibit 

No. 5 also includes a "Trust Account Certificate" which according 
r 4  

to printed instructions "each attorney must complete and sign. 

Repondent was asked toaertify whether he had received/disbursed 

trust funds in Florida and whether he manintained trust accounts. 

He was also asked to certify whether he was in compliance with 

all preocdures required by Integration Rule ll.U2(4) and by law 

11. ~2 (4) (c) and Disciplinary Rules 2-106 and 9-102 of 'I'he Code 

of Professional Responsibility.Further Respondent was called upon 

to certify whether he had reconciled all statements as required 

and whether there had been any shortages in client accounts, or 

wherher checks were issued against insufficient funds. 

Respondent testified that he felt compelled to certify 

"yes" on Exhibit No. 5 because Complainant had been chastised by 

Branch Staff Counsel about not checking the blocks in 1982 or 

1983 at the hearing before Judge Richard H. Bailey on December 

10, 1985, page 12 transcipt of proceedings. Further he testified 

that he was instructed by Complainant's investigator Charles Lee 



on March 11,  1985 t h a t  he was requi red  tocheck the  appropr ia te  

response,  yes o r  no. Respondent maintained t h a t  by being com- 

pe l l ed  t o  check " ~ e s "  o r  "no" on Exhibit  No. 5 ,  he was i n  e f f e c t  

being forced t o  poss ib ly  incr iminate  himself regarding poss ib le  

v i o l a i t o n  of In teg ra t ion  and Disc ip l ina ry  Rules i n  v i o l a t i o n  of 

h i s  c o n s t i t u t i o n a l  p r iv i l edges  agains t  s e l f  i n  cr iminat ion.  

The f indings  of t h e  r e f e r e e  That Respondent v i o l a t e d  Rules 

and Bylaws of Disc ip l ine  r e s t  s o l e l y  upon Exhibit  No. 5 .  Re- 

qu i r ing  Respondent t o  complete same without room f o r  explanat ion 

o r  comment operated t o  r equ i re  him t o  incr iminate  himself -js i m -  

properly and unlawfully.  

Spevack v .  Klein,  i b i d  Malloy v .  Hogan i b i d  Gardner v. 

Broderick 392 U .  S. 2 /3 ,88  S .  C t .  1913. 



ARGUMENT 

Point 111 

WHETHER THE REFEREE'S FINDINGS AND RECOMNEN- 
DATIONS HEREIN ARE RESONALBE, LAWFUL AND PROPEK. 

The Referee recollunended t h a t  Respondent rece ive  a  p r i v a t e  

reprimand and be placed on a  one (1) yeark probat ion and t h a t  

Respondent's t r u s t  account records be reviewed q u a r t e r l y  during 

probat ion.  The r e f e r e e  made those recommendations while a l s o  

f ind ing  t h a t  Respondent v i o l a t e d  t e c h i n i c a l  r u l e s  regarding t r u s t  

account record keeping and mislead Complainant by c e r t i f y i n g  t h a t  

he was i n  compliance with - a l l  of  t h e  appl icable  r u l e s .  

From the  evidence submitted a t  t h e  f i n a l  hearing the  

Referee heard uncontroverted evidence t h a t  Kespondent Co-operated 

w i t h  Complainant during i t s  i n v e s t i g a t i o n ,  t h a t  he made h i s  records 
ud 

ava i l ab le  f o r  inspec t ion ,  t h a t  no c l i e n t  of  Respondent was h u r t ,  

i n j u r e d  o r  prejudiced i n  any way because of Respondents conduct. 

Further  t h e  evidence showed t h a t  Respondent's t r u s t  account had 

no o v e r f r a f t s ,  t h a t  no ly ing ,  chea t ing ,  defrauding o r  un t rus t -  

worthiness by Respondent had been shown, and t h a t  he had not  v io-  

l a t e d  any t r u s t  o r  confidence reposed i n  him by h i s  c l i e n t s .  

The evidence a l s o  showed t h a t  Complainant had f a i l e d  and 

refused t o  abide by terms of  t h e  order  i n  The F lo r ida  Bar v .  Aaron 

490 So. Zd 941 (198b), which requi red  t h a t  i t  review ~ e s p o n d e n t ' s  

t r u s t  account record keeping on a  q u a r t e r l y  bas i s  f o r  one year .  



The re fe ree  had the au thor i ty  t o  consider a l l  of the evidence 

submitted. By f inding t h a t  complainant2 a l l ega t ion  t ha t  Kespon- 

dent had l i e d  i n  sworn testimony before Judge Richard H .  Bailey 

on December 10, 1985 was not proved, he c l ea r ly  found tha t  Re- 

spondent's conduct cons t i tu ted  minor misconduct. The evidence 

c l ea r ly  convinced the  re fe ree  t ha t  unusual circumstances exis ted  

fo r  departing from the  normal d i s c ip l i ne  required by Rule 3-5(b).  

The complaint here in  arosef6rom and i s  pa r t  an parcel  of the  

matters  ra i sed  i n  the  e a r l l e r  complaint No. 66,434 The Florida 

Bar v .  Aaron ib id .  



CONCLUSION 

WHEREFORE, Respondent requests this Honorable Court to 

reverse the referees decision wherein Respondent's Motion To 

Dismiss was denied. Further, Respondent requests that the Court 

declare that the Referee's decision to admit Exhibit No. 5 was 

in error and reverse his findings regarding Respondent's Conduct. 

The Court should find that the Referee's recommendation were 

proper and declare that unusual circumstances existed which sup- 

ports a finding that Respondent's conduct constituted minor mis- 

conduct. 

ully submitted, Respy 
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Jafies W. Raron, Respondent \ 

~ d s t  Office BOX 3351 

Sebrini , Florida 33871 
(813)3 2-3668 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  I have se rved  t h e  o r i g i n a l  and 

seven ( / )  copies  o f  t h e  foregoing  Br ie f  by U .  S. Mail t o  The 

Clerk o f  The Supreme Court ,  The Supreme Court o f  F l o r ~ d a ,  Supreme 

Court Bui ld ing ,  T a l l a h a s s e e ,  F l o r i d a  3 2 3 ~ 1 ;  a copy of  t h e  f o r e -  

going by U .  S. Mail t o  co-counsel  David Wilson, 111, Post  O f f l c e  

Box 3154 FVS Winter Haven, F l o r i d a  33860; a copy t o  S t a f f  counsel  

The F l o r i d a  Bar, Ta l l ahas see ,  F l o r l d a  3 2 3 ~ 1 ,  and a copy by U.  S .  

Mail t o  Branch S t a f f  Counsel David G .  McGunegle, The F l o r i d a  

Bar 603 East  Robinson S t r e e t ,  S u i t e  6 1 ~ ,  Orlando, F l o r i d a  3 2 ~ 8 7 .  

- 
Respondent 


