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REBUTTAL ARGUMENT 

THE TRIAL COURT ERRED WHEN I T  D E N I E D  
DEFENDANT'S MOTION TO SUPPRESS THE 
FIREARM (PISTOL) WHICH WAS OBTAINED 
AS THE RESULT OF AN ILLEGAL SEARCH 
AND SEIZURE.  

Appe l l an t ' s  I n i t i a l  B r i e f  e s t a b l i s h e d ,  by t h e  weight  of 

a u t h o r i t y  t h a t ,  i n  t h e  case a t  b a r ,  t h e r e  w a s  a w a r r a n t l e s s  s ea rch  

which w a s  p e r  se unreasonable wi thout  any c r e d i b l e  exigency shown 

by t h e  p rosecu t ion  t o  except  t h e  search from the l i n e  of  cases w e  

quoted.  

However, s i n c e  Appellee quoted a number of cases, w e  feel  

c o n s t r a i n e d  t o  d i spa t ch  t h e i r  con ten t ion  wi th  a f a c t u a l  r e c i t a t i o n  

of the cases. A f t e r  a l l ,  facts  are what a f f e c t  t h e  f i n a l  op in ion  

of a Court  i n  i t s  i n t e r p r e t a t i o n  and a p p l i c a t i o n  of t h e  l a w .  I n  

t h a t  l i g h t  w e  r e s p e c t f u l l y  c a l l  t h e  C o u r t ' s  a t t e n t i o n  t o  t h e  f a c t s  

0 

i n  m o s t  o f  the cases  c i t e d  by Appellee.  

Shapiro  v. State,  390 So. 2d 344, 346 ( F l a .  19801, U. S. 

reh.  den. 454 U.  S. 1165: 

Defendant was i n  an a i r p o r t  boarding area dur ing  an era 

when h i j a c k i n g  and bombing of a i r p l a n e s  w a s  p r eva l en t .  H e  consent-  

e d  t o  a s e c u r i t y  s ea rch  f o r  exp los ives .  None were p r e s e n t ,  b u t  

drugs w e r e  found. Opinion w a s  p r e d i c a t e d  upon consent  and Defen- 

d a n t ' s  presence i n  an area where no expec t a t i on  of pr ivacy  could 

be claimed given t h e  p r e s s u r e  of t h e  h i j a c k i n g s .  
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W i l l i a m s  v. S t a t e ,  403 So. 2d 430, 431 (3d DCA 1981):  

Police a r r i v e d  30 minutes a f te r  shoo t ing  and w i t h i n  15 

minutes a f t e r  e s t a b l i s h i n g  probable  cause.  They w e r e  informed 

that  Defendant w a s  i n  t h e  room, armed and dangerous and a s t r o n g  

l i k e l i h o o d  e x i s t e d  t h a t  he would escape i f  they d i d  n o t  t a k e  i m-  

mediate a c t i o n .  They broke t h e  door down and e n t e r e d  t h e  room 

t o  see t h e  b a r r e l  of the gun i n  p l a i n  view. 

Z i e g l e r  v. State,  402 So. 2d 365 ( F l a .  1981): 

Four searches upheld because:  

1. The f i r s t  w a s  an emergency response on n i g h t  of 

homicide ; 

2 .  T h e  second w a s  w i t h  t h e  v a l i d  consen t  of Defendant; 

3 .  The evidence w a s  found i n  t h e  store where homicide 

occur red  (a crime scene usua l ly  open to  t h e  p u b l i c ) ;  

4 .  Defendant had called p o l i c e  t o  come t o  t h e  scene  of 
0 

the homicide (store) and k i l l e r  may s t i l l  have been p r e s e n t ,  h id ing  

a t  t h e  scene.  

S t a t e  v. Brooks, 281 So. 2d 66  (2nd DCA, 1973) 

Police officers c r u i s i n g  i n  a h igh  c r i m e  area hea rd  a 

shot  f i red.  Upon i n v e s t i g a t i o n  found t w o  males i n  t h e  area from 

which s h o t  seemed t o  emanate. They were s i t t i n g  o u t s i d e  and t o l d  

p o l i c e  they d i d  n o t  h e a r  a sho t .  Off icers  s topped  and f r i s k e d  and 

found a weapon. 

I n  summation, t h e  facts i n  t h e  cases cited do n o t  comport 

i n  any manner w i th  t h o s e  i n  t h e  case a t  bar ,  and do not j u s t i f y  a 

search which is p e r  se unreasonable under t h e  facts of  this case. 

2 



THE COURT COMMITTED FUNDAMENTAL ERROR 
IN ITS ABANDONMENT OF ITS DUTY TO 
SCRUPULOUSLY GUARD THE CONSTITUTIONAL 
RIGHTS OF THE DEFENDANT IN THAT: 

A. IT ADMITTED INTO EVIDENCE STATE'S 
EXHIBIT 14, A PHOTOGRAPH OF THE 
BACK OF DECEASED'S HEAD, THE APPEAR- 
ANCE OF WHICH HAD BEEN ALTERED BY 
THE STATE'S WITNESS WHICH RENDERED 
IT SO SHOCKING, INFLAMMATORY AND 
PREJUDICIAL THAT THE VALUE, IF ANY, 
OF ITS RELEVANCY WAS DEFEATED. 

B. ITS PRONOUNCEMENT TO THE JURY IMME- 
DIATELY PRIOR TO THE PENALTY PHASE 
OF THE TRIAL, THAT THE COURT HAD 
ISSUED AN ARREST WARRANT FOR ONE OF 
ITS MEMBERS, WHO HAD DELIBERATED 
WITH THEM IN THE GUILT OR INNOCENCE 
PHASE OF THE TRIAL, CREATED A COER- 
CIVE ATMOSPHERE PERMEATED WITH THE 
TACIT THREAT OF REPRISAL, THEREBY 
INVADING THE SANCTITY OF THE JURY 
ROOM ITSELF. 

A. - 
While no o b j e c t i o n  was contemporaneously made w i t h  t h e  

i n t r o d u c t i o n  of S ta t e ' s  E x h i b i t  1 4 ,  t h e  Court  through p r e - t r i a l  

motions and aga in  i n  p o s t - t r i a l  motions w a s  aware of t h e  defense  

p o s i t i o n  on t h e  photographs and made i t s  p o s i t i o n  clear i n  i t s  

s t a t emen t  quoted by Appellee a t  page 66  of i ts  B r i e f .  Is defense  

counse l  r equ i r ed  t o  make an o b j e c t i o n  t o  i n t r o d u c t i o n  of evidence 

upon t h e  a d m i s s i b i l i t y  of which t h e  Court  has a l r eady  ru l ed?  We 

t h i n k  n o t ,  nor  do any a u t h o r i t i e s  so  ho ld .  

3 



I n  t h e  cases c i t e d  by Appellee,  t h e  photographs dep ic t ed  

t h a t  which w a s  caused by t h e  Defendant, such as a k n i f e  p ro t rud ing  a 
f r o m  t h e  v i c t i m ' s  t h r o a t ,  p laced  t h e r e  by Defendant, Booker v. 

State,  397 So. 2d 910  ( F l a .  1981) .  T h i s  photograph had n o t  been 

a l tered i n  any manner by a S ta te ' s  w i tnes s  a s  w a s  done i n  t h e  case 

a t  b a r .  

A l s o ,  i n  Busch v. State, 4 6 1  So. 2d 936 (F l a .  19841, ci ted 

by Appellee,  ano ther  case i n  which t h e  photograph of t h e  deceased 

w a s  n o t  i n  any manner "doctored" by the S ta t e ' s  medical examiner. 

Appellee a d d i t i o n a l l y  cited S t r a i g h t  v. S ta te ,  397 So. 2d 

903 (F l a .  19811, i n  which t h e  v i c t i m ' s  body w a s  recovered from a 

r i v e r  20 days l a te r  i n  a decomposed cond i t i on ,  b u t  s t i l l  showing 

wounds. Once aga in ,  t h e  ac t  of  Defendant and n a t u r e  i t se l f  as a 

consequence of Defendant ' s  a c t i o n s  altered t h e  cond i t i on  of t h e  

body photographed. I n  the  p r e s e n t  case, Defendant d i d  n o t  shave 

t h e  head of  deceased, t h e  medical  examiner f o r  t h e  S ta te  a l tered 

0 

i t s  appearance away from t h e  scene  fo r  t h e  purpose of t h i s  g r i s l y  

e x h i b i t .  

The i n t r o d u c t i o n  of t h i s  State-made and posed photograph 

w a s  fundamental error, denying t h e  Defendant h i s  c o n s t i t u t i o n a l  

r i g h t  t o  a f a i r  and i m p a r t i a l  t r i a l  and due process .  

The record w a s  p reserved  on t h i s  p o i n t  by p r e - t r i a l  and 

p o s t - t r i a l  motions and conversa t ions  on t h e  record wi th  t h e  t r i a l  

c o u r t .  

I f ,  however, any weight  i s  t o  be  given Appel lee ' s  argu- 

4 



ment about  comtemporaneous o b j e c t i o n s ,  w e  wish t o  recal l  t h i s  

Cour t ' s  pronouncement i n  Ray v. State ,  403 So. 2d 956 ( F l a .  19811, 0 
a t  page 960:  

. . . This  Court  has  i n d i c a t e d  t h a t  f o r  error 
t o  be  so  fundamental t h a t  it may be  urged on 
appea l ,  though n o t  p rope r ly  p re sen ted  below, 
the  error must amount t o  a d e n i a l  of due pro- 
cess. . . . Thus, w e  are r e a l l y  d e a l i n g  wi th  
d e n i a l  of due process .  . . . 
. . . The d o c t r i n e  of fundamental error thus  
is  an except ion  t o  t h e  contemporaneous o b j e c t i o n  
r u l e  as s e t  o u t  i n  F lo r ida  Rules of  Criminal  
Procedure 3.390 (d)  . . . . 

Nor can this error i n  a c a p i t a l  case be  deemed harmless .  

H a r m l e s s  error presumes t h a t  t h e  Defendant w a s  accorded due process  

and had a f a i r  and i m p a r t i a l  t r i a l .  

On pages 6 6  and 6 7  of i t s  B r i e f ,  Appellee cites t h e  f ac t ,  

which w e  conceded, t h a t  no contemporaneous o b j e c t i o n  w a s  made, b u t  

c l e a r l y  from Appel lee ' s  B r i e f  a t  page 65  there w a s  no need f o r  a 

contemporaneous o b j e c t i o n ,  f o r  as s ta ted  by Appellee:  

T h e  facts  i n  t h e  i n s t a n t  case r e v e a l  t h a t  t h e  
t r i a l  c o u r t  c a r e f u l l y  s c r u t i n i z e d  t h e  photo- 
graphs submi t ted  by t h e  State and concluded 
t h a t  t w o  of  them d i d  n o t  need t o  be  in t roduced  
(Under l in ing  ou r s )  . 

- 

. .  

Erroneously ,  S ta te ' s  E x h i b i t  1 4  w a s  n o t  one of t h e  t w o .  

Appe l lan t  relies on i t s  I n i t i a l  Br i e f  on this p o i n t ,  b u t  

wishes t o  c a l l  t h e  Cour t ' s  a t t e n t i o n  t o  t h e  many cases c i t e d  the re-  

i n  which w e r e  answered by Appellee w i th  t h e  case of t h e  s l e e p i n g  

I 5 



j u r o r ' s  d i s m i s s a l ,  a r a t h e r  innocuous d i s m i s s a l  i n  t h e  l i g h t  of 0 
t h e  facts of t h i s  case where a f t e r  d e l i b e r a t i o n  and r e n d i t i o n  of 

a g u i l t y  verdict  and a t  t h e  start  of t h e  pena l ty  phase,  t h e  j u r y  

w a s  t o l d  an arrest war ran t  f o r  one of i t s  members w a s  i s s u e d  by 

the t r i a l  c o u r t .  

Clark v. S t a t e ,  363 So. 2d 331 (Fla.  1978), c i t e d  by 

Appellee as a u t h o r i t y  f o r  t h e  S t a t e ' s  con ten t ion  t h a t  t h e  lack o f  

a contemporaneous o b j e c t i o n  w a s  an " i n v i t e d  error, ' '  l ends  no sup- 

p o r t  whatsoever t o  Appel lee ' s  p o s i t i o n .  

I n  t h e  Clark case, it w a s  h e l d  t h a t  a contemporaneous 

o b j e c t i o n  i s  necessary  t o  p re se rve  as a p o i n t  on appea l  an improper 

comment on a Defendant ' s  e x e r c i s e  of h i s  r i g h t  t o  remain s i l e n t .  

T h i s  Court  f u r t h e r  no ted  t h a t :  "A defendant  may n o t  make o r  i n v i t e  

an improper comment and la ter  seek r e v e r s a l  based on t h a t  comment." 0 
I n  t h e  case a t  b a r ,  Defendant d i d  n o t  urge no r  improperly 

comment on t h e  C o u r t ' s  announcement. The a c t i o n  of t h e  t r i a l  c o u r t  

w a s  s u a  sponte .  An o b j e c t i o n  by defense  counse l  would be  u s e l e s s  

and i n  o u r  humble op in ion  a f l i r t a t i o n  w i t h  contempt. 

The r h e t o r i c a l  q u e s t i o n  i n  Appel lee ' s  Br i e f  remains unan- 

swered by t h e  Appellee fo r  t h e  s imple  reason t h a t  no one can know 

i f  t h e  j u r o r  fo r  whom t h e  war ran t  w a s  i s s u e d  w a s  a ho ldout  f o r  a 

n o t  g u i l t y  v e r d i c t .  This  w a s  n o t  harmless  error,  b u t  w a s  funda- 

mental  t o  Defendant ' s  i n v i o l a t e  r i g h t  t o  a f a i r  and i m p a r t i a l  t r i a l  

by a j u r y  of h i s  p e e r s ,  a t  a t i m e  when t h e  j u r y  w a s  t o  decide whether 

Defendant would l i v e  o r  d i e .  

6 



WHEN , S 

111. - 

N THE CASE T B  R ,  THE 
DEFENSE HAS ADMITTED ALL MATERIAL 
FACTS, BUT RELIES SOLELY ON THE 
DEFENSE OF INSANITY AT THE TIME OF 
COMMISSION OF THE CRIME, THE COURT 
COMMITTED FUNDAMENTAL ERROR AND ABUSED 
ITS DISCRETION I N  ITS DENIAL OF DEFEN- 
DANT'S MOTION FOR A MISTRIAL WHEN THE 
PROSECUTION'S INTERROGATION OF THE KEY 
DEFENSE WITNESS, A PSYCHOLOGIST, ON 
CROSS EXAMINATION, UNFAIRLY AND IMPROP- 
ERLY DISCREDITED THE WITNESS AND THE 
DEFENDANT, AND MAY HAVE PREJUDICED THE 
J U R Y  TO DEFENSE PLEAS FOR LIFE. 

On page 9 1  of i t s  B r i e f ,  Appellee r ep re sen ted  t h a t  Defen- 

dan t  i n c o r r e c t l y  s t a t e d  t h a t  D r .  Rothenberg t e s t i f i e d  a t  t h e  p e n a l t y  

phase of t h e  t r i a l .  O n  page 1 1 0  of  Appe l l an t ' s  I n i t i a l  B r i e f ,  w e  

p l aced  t h e  test imony of  D r .  Rothenberg w i t h  o t h e r  doc to r s  i n  o r d e r  

t o  comment on s imi la r i t i e s  i n  t h e  tes t imony of  all of  t h e  doc to r s  

when it came t o  assessment by t h e  j u r y  and Court of t h e  a p p r o r i a t e  

sentence.  

W e  d i d  t h a t  on t h e  b a s i s  of t h e  F l o r i d a  Standard Ju ry  In-  

s t r u c t i o n s  i n  C r i m i n a l  Cases where a t  page 77  t h e  i n s t r u c t i o n  which 

w a s  given by t h e  Cour t  p rov ides  t h a t  evidence i n  t h e  pena l ty  phase 

". . . when cons idered  wi th  t h e  evidence you have a l r eady  hea rd  . . . I '  

s h a l l  be  cons idered  i n  a r r i v i n g  a t  pena l ty .  

O n  page 64 of A p p e l l a n t ' s  Br i e f  it i s  s t a t e d  t h a t :  " I n  

i t s  case i n  c h i e f  t h e  defense  c a l l e d  D r .  David Rothenberg, a c l i n -  

i c a l  p sycho log i s t  who w a s  accep ted  by t h e  C o u r t  as an e x p e r t . "  W e  

r e g r e t  any confusion t h a t  D r .  Rothenberg's  test imony p l aced  i n  t h e  
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pena l ty  phase may have occasioned.  

T h i s  i s  n o t  a case where Appel lan t  complains of improper 

remarks of t h e  p rosecu t ing  a t t o r n e y .  Appellee a t  page 72 refers 

to :  " The  S ta t e ' s  improper impeachment of  D r .  Rothenberg. . . ' I  And 

again:  . . . t o  t h i s  un fo r tuna t e  l i n e  of ques t ion ing .  . . I' b u t  

s t a tes  i n  e f f e c t  Appe l l an t ' s  argument t h a t  t h i s  w a s  so  p r e j u d i c i a l  

as t o  v i t i a t e  t h e  e n t i r e  t r i a l ,  " laughs i n  t h e  f a c e  of j u s t i c e . "  

U n t i l  w e  read t h a t  l a s t  metaphor employed by Appel lee ,  w e  

w e r e  of t h e  op in ion  t h a t  t h e  s t a t u e  of j u s t i c e  had a scale i n  one 

hand t o  weigh the  evidence and a sword i n  t h e  o ther  t o  en fo rce  

h e r  decrees. W e  were of t h e  op in ion  s h e  wore a b l i n d f o l d  t o  be  

b l inded  t o  color and it extended over h e r  ears so  she  could n o t  

hear dialect ,  and t h e r e f o r e ,  would be  deaf t o  e t h n i c  o r i g i n .  

When, however, as i n  t h e  case a t  b a r ,  the  only wi tnes s  

as t o  t h e  defense  of i n s a n i t y  w a s  ma l i c ious ly  and s y s t e m a t i c a l l y  

maligned by, t o  quote  Appel lee ,  "improper impeachment" and an 

"un fo r tuna t e  l i n e  of ques t ion ing ;  'I i f  t h e r e  is  no r e v e r s a l  and 

execut ion  of  Defendant ensues ,  then o u r  lady of  J u s t i c e  s h a l l  weep 

and h e r  b l i n d f o l d  s h a l l  c a t c h  h e r  tears,  w h i l s t  h e r  cheeks,  whether 

o f  s t o n e  o r  metal, s h a l l  b lu sh  w i t h  shame. Then her tears s h a l l  

drown o u t  t h e  torch of l i b e r t y  h e l d  by h e r  sister i n  New York ha rbo r ,  

and ou r  democracy w i l l  g ive  way t o  t y r a n n i c a l  expediency. 

Objec t ions  and a motion f o r  a m i s t r i a l  w e r e  made as soon 

as w a s  p r a c t i c a b l e  and as i s  clear from t h e  record, the  Court  had 

ample t i m e  t o  cons ide r  t h e  o b j e c t i o n s  and motion f o r  a m i s t r i a l .  
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T o  j u s t i f y  t h e  i n d e f e n s i b l e ,  Appellee quoted t h e  follow- 

@ i n g  cases: 

Arrango v. S ta te ,  437 So. 2d 1 0 9 9  (F l a .  19831, which involved a 

p e t i t i o n  fo r  habeas corpus t o  s t a y  execut ion  and a p e t i t i o n  fo r  

a l l e g e d  Brady v i o l a t i o n s  and an appea l  of a p o s t  conv ic t ion  pro- 

ceeding.  A l l  t h a t  was involved was exculpa tory  evidence and 

p o s s i b l e  i n e f f e c t i v e  a s s i s t a n c e  of counsel .  

Spenkelink v. Wainwright, 372 So. 2d 9 2 7  (F l a .  1 9 7 9 ) ,  which in-  

volved a p e t i t i o n  f o r  habeas corpus fo r  s t a y  of execut ion .  A t  

i s s u e  w a s  t h e  p roces s  by which execu t ions  are c a r r i e d  o u t  i n  

F l o r i d a  w i t h  claim t h a t  same w a s  u n c o n s t i t u t i o n a l .  

Jackson v. State ,  4 2 1  So. 2d 15 (3rd  DCA, 19821, which involved a 

p rosecu to r  i n  f i n a l  argument a sk ing  j u r y  i f  they would buy a used 

car from defense  counse l ,  r e f e r r i n g  t o  h i m  as a "cheap s h o t  ar t is t . "  

This  case w a s  r eve r sed  and remanded. 

Cobb v. S t a t e ,  376 So. 2 d  230 ( F l a .  1 9 7 9 1 ,  remarks of p rosecu to r  

were obviously  so  innocuous t h a t  they w e r e  n o t  inc luded  i n  t h e  

opinion.  

State v. Murray, 443 So. 2d 955, 956 (F l a .  19841, wherein t h e  pros-  

e c u t o r  argued about  Defendant: "Here i s  a man who t h i n k s  he  knows 

t h e  l a w ;  t h i n k s  he can t w i s t  and bend t h e  l a w  t o  h i s  own advantage 

and l i e  t o  you i n  c o u r t  so t h a t  h e  is  a c q u i t t e d  and n o t  s e n t  t o  

p r i s o n  as a r e s u l t ,  or  o therwise  a d j u d i c a t e d  i n  any f a sh ion . "  I n  

t h a t  case the Defendant took t h e  s t a n d ,  p l a c i n g  h i s  c r e d i b i l i t y  i n  

jeopardy of  a t t a c k  on c l o s i n g  argument. The Court  a t  page 956 
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s t a t e d  i n  effect t h a t  i f  p r o s e c u t o r i a l  error involved i s  so  b a s i c  

t o  a f a i r  t r i a l  t h a t  it can never  be  t r e a t e d  as harmless, then  
0 

automat ic  r e v e r s a l  i s  the proper  remedy. 

I n  t h e  case a t  b a r ,  t h e  Defendant d i d  n o t  take t h e  s t a n d  

and had only one wi tnes s  i n  c h i e f  as t o  defense  of i n s a n i t y .  

By t h a t  w i t n e s s ,  D r .  Rothenberg, t h e  S ta te  a t t a c k e d  i m-  

p rope r ly  and over o b j e c t i o n  and motion f o r  m i s t r i a l ,  the  c r e d i b i l i t y  

of t h e  Defendant who e x e r c i s e d  h i s  c o n s t i t u t i o n a l  r i g h t  n o t  t o  

t e s t i f y .  

W i t h  impugnity t h e  fo l lowing  w a s  made p a r t  of the  record: 

Q. Doctor, would you be s u r p r i s e d  i f  he t a lked  t o  
i n d i v i d u a l s  over  i n  t h e  j a i l  a l r eady  about  
p o s s i b l e  defenses  i n  t h i s  case? 

A. N o .  I wouldn ' t  be  s u r p r i s e d .  

Q .  You wouldn ' t  be  s u r p r i s e d  t h a t  he had t a l k e d  
about  p o s s i b l e  defenses?  

(Objec t ion ,  r e q u e s t  f o r  p r o s e c u t o r i a l  reprimand 
and fo r  m i s t r i a l . )  (R.  1246). 

N o  relief w a s  a f f o r d e d  Defendant. 

W a s  t h i s  m e r e  overzealousness  on t h e  p a r t  of  t h e  prosecu tor?  

W e  would l i k e  t o  refer t o  h i s  words i n  answer t o  t h a t  ques t ion .  

" F i r s t  of a l l ,  Your Honor, M s .  Georgi i s  r i g h t .  There is no basis  

f o r  m e  a sk ing  those q u e s t i o n s  as t o  whether o r  n o t  t h e  Defendant 

con fe r r ed  w i t h  anyone i n  t h e  Dade County J a i l .  . .'I 

W e  s u b m i t ,  i t  w i l l  b e  of  no comfort t o  s t a n d  a t  t h e  grave 

of t h i s  Defendant and i n  t h e  hope t h a t  he  can hear us ,  t e l l  h i m  

t h a t  t h i s  type  of planned error r e s u l t e d  i n  d i s c i p l i n a r y  a c t i o n  
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a g a i n s t  t h e  t r a n s g r e s s o r  of t h e  c o n s t i t u t i o n a l  sa feguards  of  t h e  

deceased Defendant. 
a 

N o r  can t h e  reasoning  of  t h e  p rosecu to r  i n  excuse fo r  h i s  

b l a t a n t  v i o l a t i o n  of c o n s t i t u t i o n a l  r i g h t s  t h a t  'I . . . I t h i n k  

t h i s  j u r y  can t a k e  t h e i r  own common sense  and base it and i n f e r  

an opinion.  . . 'I as t o  p o s s i b l e  d i scus s ion  of  Defendant i n  j a i l  

as t o  p o s s i b l e  defenses ,  t o t a l l y  dehors t h e  r eco rd ,  excuse h i s  

p r e j u d i c i a l  conduct ,  no r  condemn t h i s  Defendant t o  dea th  as t h e  

a l l e g e d  r e c i p i e n t  of  a f a i r  and i m p a r t i a l  t r i a l .  
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I V .  

I T  WAS FUNDAMENTAL ERROR FOR THE TRIAL 
COURT TO ENTER JUDGMENT ON THE VERDICTS 
ON COUNTS I1 AND I11 OF THE INDICTMENT 
AND TO SENTENCE DEFENDANT THEREON. 

I n  a d d i t i o n  t o  o u r  argument on t h i s  p o i n t  i n  o u r  I n i t i a l  

B r i e f ,  w e  wish t o  rei terate t h a t  t h e  Ind i c tmen t  charged Defendant 

w i t h  t h e  fo l l owing  crimes: Count I ,  F i r s t  Degree Murder; Count 

11, Kidnapping w i t h  a F i r e a r m ,  a p i s t o l ;  

Burglary .  (R. 1 8 9 9 - 1 9 0 0 ) .  A copy o f  the 

h e r e i n  f o r  convenience o f  t h e  Court and 

end of  t h i s  Reply B r i e f .  

The Cour t  i n s t r u c t e d  t h e  j u r y  as 

and Count 111, Armed 

Ind ic tment  i s  inc luded  

s marked by a t a b  a t  t h e  

t o  t h e  e lement  o f  a f i r e -  

a r m  when it r e f e r r e d  t o  Counts I1 and 111. The j u r y  r e t u r n e d  ver- 

diets of g u i l t y  as t o  Counts I1 and I I 1 , f i n d i n g  Defendant w a s  armed. 

W e  can f i n d  no corpus  d e l e c t i  case e x a c t l y  i n  p o i n t ,  b u t  

n o t e  t h a t  b e i n g  armed enhances t h e  degree  of  t h e  under ly ing  fe lony .  

W e  have found analogous a u t h o r i t y  i n  t h e  enhancement sec- 

t i o n  o f  t h e  s t a t u t e .  

I n  F l o r i d a  v. P i l c h e r ,  443 So. 2d 366 ( 5 t h  DCA, 19831, t h e  

S t a t e  appea led  t h e  t r i a l  c o u r t ' s  r e f u s a l  t o  impose a mandatory min- 

imum s e n t e n c e  o f  3 y e a r s  and t h e  t r i a l  c o u r t  w a s  a f f i rmed .  

The a p p e l l a t e  c o u r t  c i t e d  S e c t i o n  775.087(2) o f  t h e  F l o r i -  

da S t a t u t e s  t h a t  p rov ided  i n  p a r t :  "Any person  who is  conv ic t ed  

o f .  . . b u r g l a r y  . . . and who had  i n  h i s  pos se s s ion  a f i r ea rm.  . . ' I  
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and s t a t e d  a t  page 367,  " I n  o r d e r  t o  f a l l  w i t h i n  t h e  mandatory 

minimum s t a t u t e  t h e  defendant  must have had t h e  gun i n  h i s  pos- a 

I conta ined  t h a t  in format ion .  

s e s s i o n  when he committed t h e  bu rg l a ry . "  

O f  course ,  Sec t ion  810.02(b) raises bu rg l a ry  t o  a first 

degree  fe lony  i f  i n  t h e  course  of committing the  o f f e n s e  t h e  

o f f e n d e r  ' I .  . . is armed. . . I '  

I n  Whitehead v. State,  446  So. 2d 1 9 4  ( 4 t h  DCA, 1984) ,  

rev.  den. 462 So, 2d 1108 ,  no wi tnes s  observed defendant  i n  pos- 

s e s s i o n  of  a firearm; h e l d  t o  b e  fundamental error  t o  enhance 

pena l ty .  C i t i n g  Streeter v. S t a t e ,  416 So. 2d 1203 ( 3 r d  DCA, 1982) ; 

Lawson v. S t a t e ,  400 So. 2d 1053, 1055 (2nd DCA, 1 9 8 1 ) ;  Reynolds v. 

S t a t e ,  429  So. 2d 1331, 1 3 3 3  ( 5 t h  DCA, 1 9 8 3 ) .  The r e s u l t  of l a c k  

of such proof is  an i l l e g a l  s en t ence  which is fundamental error. 

I n  Sanders v. S ta te ,  352 So. 2d 1 1 8 7  (1st DCA, 1 9 7 7 1 ,  an  

Informat ion charged bu rg l a ry  whi le  armed and j u r y  found defendant  

g u i l t y  of  t h a t  charge,  b u t  t h e r e  w a s  no evidence i n  t h a t  regard  

so t h e  a p p e l l a t e  c o u r t  reversed .  

T o  the s a m e  e f fec t  as t o  an armed robbery charge i s  Brown 

v, S ta te ,  397 So. 2d 320 (2nd DCA, 1981) .  

I n  t h e  case a t  b a r ,  Defendant d i d  n o t  t a k e  t h e  s t a n d .  N o  

w i tnes s  a t  t h e  commission of t h e  armed kidnapping and armed burg-  

l a r y  t e s t i f i e d  t h a t  Defendant had a gun. Only h i s  confess ions  

Being armed w a s  an e s s e n t i a l  element of  t h e  charges  i n  

Counts I1 and 111. I t  w a s  n o t  proved independent ly  of t h e  con- 
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f e s s i o n s .  

f o r  these t w o  crimes, b u t  t h e  f i n d i n g s  w e r e  cons idered  by t h e  

Court  i n  aggrava t ion  of  pena l ty  f o r  Count I ,  first degree  murder. 

N o t  only  d i d  t h e  i l l e g a l  s en t ence  enhance t h e  pena l ty  

The shoo t ing  and subsequent dea th  of deceased w a s  a 

s e p a r a t e  crime. Without t h e  con fes s ions ,  there is  no prima f a c i e  

evidence t h a t  Defendant w a s  armed when h e  p l aced  p a r t  of h i s  body 

i n  t h e  automobile of deceased ' s  f a t h e r  t o  take t h e  key, no r  when 

deceased l e f t  t h a t  car t o  e n t e r  Defendant ' s  automobile.  
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THE COURT ERRED IN ITS DENIAL OF DEFENSE 
MOTIONS TO: 

A. BAR EVIDENCE, ARGUMENT AND 
INSTRUCTION THAT A CIRCUMSTANCE 
OF AGGRAVATION IN THIS CASE WAS 
THAT THE MURDER WAS HEINOUS, 
ATROCIOUS AND CRUEL, AND, 

B. THAT THE MURDER WAS COLD, CALCULATED 
AND PREMEDITATED, WITHOUT JUSTIFICA- 
TION. 

The Initial Brief of Appellant with the numerous cases 

cited, coupled w i t h  the testimony of the medical experts, requires 

no reply to Appellee's Brief. 
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THE COURT ERRED I N  I T S  IMPOSITION O F  
THE EXTREME PENALTY I N  LIGHT OF TESTI- 
MONY OF MEDICAL EXPERTS AND I T S  F I N D I N G S  
I N  MITIGATION. 

The I n i t i a l  B r i e f  o f  Appe l lan t  adequa t e ly  covered t h e  l a w  

governing this p o i n t  and w e  r e s p e c t f u l l y  submit no r e p l y  is necess-  

a ry .  
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VII. 

THE DEATH PENALTY IS CRUEL AND UNUSUAL 

TEENTH AMENDMENTS TO THE CONSTITUTION 
OF THE UNITED STATES. 

PUNISHMENT UNDER THE EIGHTH AND FOUR- 

W e  recognize  t h e  e x i s t e n c e  of t h e  case c i t e d  by Appellee,  

b u t  as a person born s i x  y e a r s  a f t e r  World War I and having l i v e d  

through World War 11, w e  must p e r s i s t  i n  ou r  belief t h a t  a govern- 

ment which espouses human r i g h t s  and executes  i t s  own c i t i z e n s  

f l i r t s  w i t h  l a c k  of c r e d i b i l i t y  among t h e  world  powers and loss 

of r e s p e c t  from wi th in .  
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CONCLUSION 

For t h e  fundamental errors and o t h e r  errors c i t e d  i n  o u r  

I n i t i a l  B r i e f  and i n  Reply, a f t e r  examination and comparison of  

Appel lee ' s  a u t h o r i t i e s ,  j u s t i c e  r e q u i r e s  t h a t  t h e  judgment and 

sen tences  be r eve r sed  and t h e  cause  remanded f o r  a new t r i a l .  

A t  t h e  very leas t ,  t h e  s en t ence  of dea th  should be  reversed  and 

t h e  cause  remanded f o r  resen tenc ing .  

Respec t fu l ly  submi t ted ,  
A 

S p e c i a l  A s s i s t a n t  Pub l i c  Defender 
S u i t e  4 0 1  
11755 Biscayne Boulevard 
North M i a m i ,  F l o r i d a  33181 
Telephone: (305) 893-2246 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  and correct copy of  t h e  

above and foregoing  Reply Br ie f  of  Appel lant  w a s  mailed to :  MARK 

S .  DUNN,  ESQUIRE, A s s i s t a n t  At torney General ,  O f f i c e  of t h e  Attorney 

General  of F l o r i d a ,  4 0 1  N.  W. 2nd Avenue, S u i t e  8 2 0 ,  M i a m i ,  F l o r i d a  

33128, t h i s  20 day of  January ,  1988. 

S p e c i a l  A s s i s t a n t  P u b l i c  Defender 
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