I Re: Fetition toa RAmend the Rules

Regulating the Flarida HRar

RESFONSE TO FETITION OF THE
FLORIDA EBAR TO AMEND RULES

COMES NOW EVAN 1. FETTERMAN, attceney at law (Rttorney
Mc. 15871Q), and files this response toa certain portions of the
Fetiticon of The Floarida Bar to the Supreme Court of Fleorida to

amernd the Rules Regulatirng the Flcocrida ERar.

RESHFONDENT' S INTEREST

Respondernst is filiwmg this Response iv his capacity as a
member of the Flcoeida Bar. The Response is directed ta the
praposed  adapticrn of Rule 4-7.3 of the Rules Regulating the
Flesrida HRar.

The ERcard of Goaverncrs, Flarida BRar, are propasing to
amernd Fule 4-7.3, Rules Regulating the Flarida EHar. This
Amendment will require each lawyer or law firm advertising its
services or availability to represent clienmts iv actioms, claims
ar cases under Rule 4-1.5(D) (4) toa have available iwm written form
for delivery toa any poatenmtial client a factual statement
detailing the backgrcound, training and experience of that lawyer
c law firm, and wherever a potential client shall reguest
informaticrn rvegarding a lawyer o law firm for the purpose of
making & decisicon regarding emplayment of the lawyer or law firm,
the lawyer o law firm shall pramptly furnish (by mail if
requested) this writtern informaticorn. It further requires, among
cather things, if the lawyer cr law firm advertises its services,
that the advertisivng shall promivently display or armounce:
"free written informatian concerning gualificatiaons and

experience avallable arn reguest.”
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The reasans giver for this proposed Amendment ta  the
Rules are:

"Carnsumers and potential clients seeking to

retain a lawyer tao represent them as a result

af a persanal injury or wrongful death to them

o a member of their family are aoftern under a

great deal of personal and emcticonal pressure.

They are faced with a wide variety of lawyers

advertising their availability to handle such

legal matters. Those cormsumers have a right

ta receive factual, abjective informaticw fram

thaose lawyers wha are advertising their

availability to handle these lepal matters.

The rule provides potential clients may

request such infcormaticon and be givern an

apporturniity to review that information withcout

being required toc came to a lawyers office to

firset obtair that infcrmation. Selection of

appraopriate counsel is based uporn a rumber of

factors. However, selectiarn can be erhanced

by patential clients having factual

information at their disposal for review and

camparisar.

ARGUMENT

The purpose of the praopocsed Rule 4-7.3 is suppaosedly to
eviharnce the process of selection of lawyers by poaterntial clients
haviwng persanal injury cases. At first blush, this seem=s tc be a
laudatory abjective, but is it reasconable? It has lomg been the
rule that clients should receive campetent representaticon
{present Rule 4-1.1 and the previcus Carrmcr & of the Code of
FPrafessional Responsibility). The praposed rule wauld create
classes of lawyers based upon brachures (€. .. Harvard graduates
VE. Stetson graduates; millicorn dollar awards ve. o record of
millicr dallar awards; expernsive laycut and printing ve. simple
typing). There is much more to the selection of a competent
lawyer than selecting the most impressive brochure. As a basic
example, the rapport betweer a client and lawyer and the ability
of the client and lawyer to cammunicate are of great importance.
R requirement to provide this writtern material will ract really
erharice the selecticon of lawyers: arnd it surely will rnot ernsure
the delivery of competernt legal services. A Harvard graduate is
riat  necessarily moare likely to provide competent representation

irn a particulayr case tharn a Stetsorn graduates; arn attorrney who has

abtairned a rumbeyr of million dollar awards will likely pass a ten



thousarnd dallar case ta a young asscciates and expensive laycuts
and primting of brochures are na guarantee of better
represerntation. Hewnce, the proposed rule will rnot achieve the
stated geal of erharcirng the selection of lawyers by poatential
clients; much less will it assure the pravisicon of competent
lenal representatiar.

The proposed Amewndment is directed omly toward lawyers
cr law firme wha enter into comtingent fee agreements in perscnal
injury matters. The reascn givernn is  that paotential clienmts
seeking ta retain a lawyer as a result of personal injury or
wrcrnful death are oftern under a great deal of persoanal arnd
emcticrnal pressure  and they are faced with a wide variety of
lawyers adverticsing their availability. We respectfully suggest
that, with the excepticon of same seascaned busirnessmery, the
majcerity of individuales seekirng legal ccocursel are motivated at
least ir part by emcticormal pressure. If crme lacks at the vellow
pages, carne carn see that there are large rumbers of lawyers
advertising theiyr availability to handle all types of legal
matters. It is arbitrary and unreasoamable ta siwngle cut  anmly
those lawyers who advertise iw the persamal injury field and to
require just those lawyers to underge the additiconal expernses  of
preparing, havimg available, and mailing writtern materials acs
required by the proposed Amendment. If the Flcrida Bar finds the
free distributicr of the required information to be sa berneficial
tco the public, then one must wonder why all lawyers arnd law firms
are not required tao proavide such material to every reguestar,

Fyicy ta the advent of advertising by lawyers, it was
accepted practice for attorrneys wha gernerally limited their
practice to acticms irnvalving persormal injury armd wrongful death
ta cultivate attorneys in gereral practice for the purpose of
abtairning referrals from them. I return for referral, there was
gernerally a split of fees, usually the amcunt of crne thivrd (1/73)
of the contingency fee was paid ta the referrinmg attorney. This
referral practice fregquently provided the greater percentage of

the cases harndled by law firms engaged inm personal injury and



wrangful death practice. The advent of advertising by lawyers
hase undcubtedly reduced the rumbers of referrals achieved by the
old methody therefore, there is a bady of attcocrneys wha are for
thie reason strongly opposed to advertising. Rs cav be seern fraom
the RAcademy of Floarida Trial Lawyers! response ta the instant
petitian, there is a body of lawyers whoa wish ta retain the cld
system of referral fees and referrals, arnd at the same time,
reduce the effectiveress of advertising by attorneys. Quite
abvicusly, the discrimiviatory mature of the proposed Rule 4-7.3
reflects the cpiniorns of this bady of lawyers.

Mumercaus briefs have beernn filed iv regard toa the
prapased  amendment. Carisequerntly, it will serve little cr ra
purpase toa burdews the Court with additional citatioms of legal
autharity. The Court iz well aware of the legal precedents
relating to the approval o rejecticon of this amerndment. Since
the Urnited States Supreme Court decisicon in the HBategs cacse
appraving advertising by 1awyers, the traditicrmal crganized Bar
has generally socught to do everything it can to limit the marvner
i which lawyers who choaase ta advertise do sco. Ta say that
there has beern a heated emcticrnal battle between the advertising
and nornadvertising attorney members of the Ear is the epitome of
understatement. Res a firm that has seewn fit to advertise with
regularity since the liftimg of the prcahibition on advertising by
the United States Supreme Ccourt, we are indeed no stranger toa the
diepleasures of the crganized Ear insafar as lawyer advertising.
While the ERar's proposed amendment is cloaked under "laudatory
purposes, " it is respectfully submitted that this amendment is
simply arncther attempt to protect the traditiornal Bar against the
"evils of advertising" as they see it. The propased RAmendment in
rna way serves to protect clientele cr the gereral public. Were
the geveral public the actual tarpet, ther the traditicrnal BRar
wauld be interested iv furnishing informaticorn abocut all lawyers,
whether they advertise or nat.

It i=s irdeed interestirg that ore csegment of the



argarnized Bar, the AFTL, =seeks to preserve the system of referral
fees, bhased o the charade of anm equal divigsicr of the work
irvolved. Nevertheless, the AFTL rcwm represents that it is
against the brakering of persoanal injury cases, but amly because
those they claim to be broakering receive cases as a result  of
advertising. Frevicus means of brakerinmg (the entertaining of
general practitiorners; the dangling of ever increasing referral
fees) are ignored. Nevertheless, the Rar, arnd surely this Court,
must realize that advertising dcoeces naot create brokering, the
referral fee system does. There are advertising firms that have
the capability to and do harndle persamal injury and other matters
with dignity, competence, and success. Ivi shart, there are firmes
camprised of good attorrneys who advertise, Just as there are
firmse who do not advertise that are comprised of gocd attorneys.
Ard there are paor attormeys on bath sides. The proposed
Rmerndment irnn na way serves ta berefit the clientele of these
attcrrneys o~ the gerneral public. It zimply attempts to sinvgle
aut  those attorneys who advertise to suggest that they are in
scme  manner irresponsible or infericr and the client had better
check up an themn. The proposed rule simply attempts to create a
category of second class members of The Rar. The r»ule is
discriminatory and has na valid purpose. If this rule is passed,
it iz zuggested The Rar will cantirve to seek the imposition of
further restrictions orn the second class group the rule will
create. Ferhapse the EHar will wext prapose that advertising
lawyers submit tc mandatory testing for competerce o & regular
basis. It i= suggested that the passage of this rule is wat only
impyaoper and discriminatory but cperns the doacr to a plethura  of
further abucses.

The proposed RAmendment to Rule 4-7.3 should not  be
passed because it is arbitrary and capricicus and is  not
reasanably related to a valid goaverrment interest. It will
rneither achieve its stated cbhjective nor will it comtribute to
that which has long beew the rule, rnamely, that clients shcould

recelive campetent representatiar.



CONCLUSION
The proposed Amendment is arbitrary and urreasarnable.
It failse ta meet the tezt of whether there is a matter touching
the public interest which merite instant correctiorn at the hardes

of  the authorities and, 1f sa, that the remedy adaopted by the

rule—-making authorities is reascrably calculated toa corvect the

matter. It certainly will rnct achieve the cobjective ta praovide
competent counsel which has lowg beer the rule. The rules
already caontain provisicns ta  achieve that objective. The

propased Amendment shouy
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