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STATEMENT OF 
THE CASE 

AND FACTS 

T h i s  i s  a n  a p p e a l  f rom a  C i r c u i t  C o u r t  o r d e r  summar- 

i l y  d e n y i n g ,  w i t h o u t  a  f a c t u a l  h e a r i n g ,  Jesse T a f e r o ' s  R u l e  

3.850 Motion t o  V a c a t e  Judgment  a n d  S e n t e n c e .  ( R  65 -66 ) .  

T a f e r o  had been  s e n t e n c e d  t o  Dea th  on May 1 7 ,  1976.  

H i s  c o n v i c t i o n  had been  a f f i r m e d  on  a p p e a l .  T a f e r o  v .  S t a t e ,  

403 So.2d 355  ( F l a .  1 9 8 1 ) .  A p r e v i o u s  R u l e  3.850 Mot ion  had 

been d e n i e d  and  t h e  d e n i a l  a f f i r m e d  by t h i s  C o u r t .  T a f e r o  

v .  S t a t e ,  459 So.2d 1034 ( F l a .  1 9 8 4 ) .  F e d e r a l  h a b e a s  was 

d e n i e d  and  t h a t  d e n i a l  a f f i r m e d  by t h e  E l e v e n t h  C i r c u i t .  

T a f e r o  Wainwr igh t ,  ( l l t h  C i r .  r e h ' g  

d e n i e d ,  807  F.2d 999 ( l l t h  C i r . ,  December 5 ,  1 9 8 6 ) .  

T a f e r o ' s  s e c o n d  3.850 Mot ion  had been  f i l e d  on  

December 30 ,  1986.  ( R  20-44) .  On December 1 0 ,  1986 ,  t h e  

U n i t e d  S t a t e s  C o u r t  o f  A p p e a l s  f o r  t h e  E l e v e n t h  C i r c u i t  had 

s t a y e d  t h e  manda te  o f  i t s  d e c i s i o n  d e n y i n g  T a f e r o  f e d e r a l  

h a b e a s  c o r p u s  r e l i e f  ( R  4 7 ) ,  c o n d i t i o n i n g  t h e  s t a y  upon 

T a f e r o ' s  f i l i n g  a  P e t i t i o n  f o r  C e r t i o r a r i  i n  t h e  Supreme 

C o u r t  o f  t h e  U n i t e d  S t a t e s  by F e b r u a r y  1, 1987 .  ( I d . )  The 

P e t i t i o n  was f i l e d  on J a n u a r y  30 ,  1987 (R 5 6 ) ,  and  was n o t  

d e n i e d  u n t i l  J u n e  26,  1 9 8 7 ,  J u s t i c e s  Brennan a n d  M a r s h a l l  

d i s s e n t i n g .  T a f e r o  v.  Dugger ,  55 U.S.L.W. 3872. 

T a f e r o  made c l e a r  t h e  f a c t  t h a t  t h e  p r e - J a n u a r y ,  

1987 f i l i n g  o f  t h e  3.850 Motion was based  upon a  c o n c e r n  f o r  

t h e  t i m e  r e s t r a i n t s  c r e a t e d  by t h e  amended Ru le  3 .850 ( R  45- 

46; lO-11)  which p r o v i d e d ,  i n  r e l e v a n t  p a r t :  



No o t h e r  [Rule  3.8501 mot ion  
s h a l l  be f i l e d  o r  c o n s i d e r e d  
p u r s u a n t  t o  t h i s  r u l e  i f  
f i l e d  more t h a n  two y e a r s  
a f t e r  t h e  judgment and sen -  
t e n c e  became f i n a l  u n l e s s  i t  
a l l e g e s  (1) t h e  f a c t s  upon 
which t h e  c l a i m  i s  p r e d i c a t e d  
were unknown t o  t h e  movant o r  
h i s  a t t o r n e y  and  c o u l d  n o t  
have  been a s c e r t a i n e d  by t h e  
e x e r c i s e  of  due d i l i g e n c e ,  o r  
( 2 )  t h e  fundamen ta l  c o n s t i t u -  
t i o n a l  r i g h t  a s s e r t e d  was n o t  
e s t a b l i s h e d  w i t h i n  t h e  p e r i o d  
p r o v i d e d  f o r  h e r e i n  and h a s  
been h e l d  t o  a p p l y  r e t r o a c -  
t i v e l y .  Any p e r s o n  whose 
judgment and s e n t e n c e  became 
f i n a l  p r i o r  t o  J a n u a r y  1, 
1985,  s h a l l  have  u n t i l  
J a n u a r y  1, 1987 t o  f i l e  a  
mot ion  i n  a c c o r d a n c e  w i t h  
t h i s  r u l e .  

T a f e r o ' s  c o u n s e l  had f i l e d  a  "Motion t o  Hold Rule  

3.850 Motion i n  Abeyance Pending  D e c i s i o n  on C e r t i o r a r i  i n  

Supreme C o u r t  of t h e  Un i t ed  S t a t e s " ,  a r g u i n g :  

[Wle would n o t  be  h e r e  on a  
3.850 w h i l e  t h e  P e t i t i o n  f o r  
Writ of C e r t i o r a r i  is Pend- 
i n g .  The S t a y  is i n t a c t ,  t h e  
p e t i t i o n  is  up t h e r e ,  t h e  
S t a t e  h a s  r e sponded .  The 
c a s e  is moving a l o n g  t h e r e  
and  i n  t h e  u s u a l  c o u r s e  of  
e v e n t s  no one would dream of  
f i l i n g  a  3.850 w h i l e  t h i s  
P e t i t i o n  f o r  W r i t  of Cer t i -  
o r a r i  is pend ing .  T h i s  r u l e  
h a s  j u s t  come i n t o  e f f e c t ,  
3.850 r u l e ,  which r e q u i r e s  
someth ing  be done by December 
3 1 s t .  Now i t s  n o t  c l e a r  
whe the r  o r  n o t  t h a t  r u l e  even  
a p p l i e s  t o  u s  b e c a u s e  it 
t a l k s  a b o u t  a  p e r s o n  whose 
judgment and  s e n t e n c e  have  
become f i n a l  and w i t h  t h e  
s t a y  i n t a c t  i t ' s  n o t  c l e a r .  



Nevertheless, the Circuit Judge denied the 3.850 

Motion holding "that it is inappropriate for the defendant 

to be litigating the validity of his conviction in two 

forums simultaneously" and that the "Motion raises grounds 

which could have been and should have been raised in the 

prior collateral attack...." (R 65). 

Among the grounds for relief alleged in the 3.850 

Motion were newly discovered contentions that Tafero's trial 

counsel had lied in the original 3.850 hearing (R 22-23) and 

that Burch v. State, 478 So.2d 1050 (Fla. 1985) required 

reversal of the conviction because of Tafero's voluntary 

intoxication. (R 23-24). In addition, counsel informed the 

court that Tafero desired to make amendments to the Motion. 

(R 53). 

This appeal seeks reversal of the trial court's 

decision which artificially, unnecessarily, and improperly 

foreclosed Jesse Tafero from presenting for review his 

cognizable 3.850 claims. 



SUMMARY OF ARGUMENT 

I .  The t r i a l  c o u r t  e r r e d  i n  d i s m i s s i n g  t h e  Rule  

3.850 Motion b e c a u s e  of t h e  pendency of T a f e r o ' s  P e t i t i o n  

f o r  W r i t  of C e r t i o r a r i  pend ing  i n  t h e  Supreme C o u r t  o f  t h e  

U n i t e d  S t a t e s .  The 3.850 Motion was f i l e d  w h i l e  t h e  

c e r t i o r a r i  p e t i t i o n  was pending  o n l y  t o  a v o i d  any  a rgument  

t h a t  t h e  J a n u a r y  1, 1987 time r e s t r i c t i o n  of  t h e  Ru le  

a p p l i e d  t o  T a f e r o ' s  c l a i m s .  

W e  c o n t e n d  t h a t  t h e  s t a y  of mandate  g r a n t e d  

by t h e  U n i t e d  S t a t e s  C o u r t  of Appea l s  f o r  t h e  E l e v e n t h  

C i r c u i t  meant t h a t  t h e  judgment a n d  s e n t e n c e  were n o t  f i n a l ,  

and t h e r e f o r e  Rule  3 . 8 5 0 ' s  t i m e  s t r i c t u r e s  d i d  n o t  r e q u i r e  

t h e  Motion t o  have  been  f i l e d .  

I f  t h e  Motion d i d  have  t o  be f i l e d  by 

J a n u a r y  1, 1987,  t h e n  t h e  t r i a l  c o u r t  s h o u l d  have  g r a n t e d  

T a f e r o ' s  mo t ion  t o  h o l d  t h e  3.850 Motion i n  abeyance  u n t i l  

t h e  U n i t e d  S t a t e s  Supreme C o u r t  a c t e d  on t h e  p e t i t i o n .  The 

f a i l u r e  of t h e  t r i a l  c o u r t  t o  d o  s o  d e n i e d  T a f e r o  a n  

o p p o r t u n i t y  t o  be h e a r d  i n  a n  o r d e r l y  and t i m e l y  f a s h i o n .  

Case law d e c i d e d  a f t e r  t h e  t r i a l  c o u r t ' s  d i s m i s s a l  which now 

p r e s e n t s  new g r o u n d s  f o r  r e l i e f  f o r  T a f e r o  c o n f i r m s  t h a t  

h o l d i n g  t h e  m a t t e r  i n  abeyance  was t h e  p r o p e r  c o u r s e .  Had 

t h e  Supreme C o u r t  o f  t h e  U n i t e d  S t a t e s  g r a n t e d  c e r t i o r a r i  

t h e  t r i a l  c o u r t ' s  a c t i o n s  would have  been  s u p e r f l u o u s .  The 

d e n i a l  of c e r t i o r a r i  on J u n e  2 6 ,  1987 would t h e n  have  

a l lowed  t h e  Rule  3.850 Motion t o  be amended t o  i n c l u d e  t h e  

newly deve loped  claims and t o  be  c o n s i d e r e d  f r e e  of t h e  



p r o c e d u r a l  dilemma caused  by t h e  t r i a l  c o u r t ' s  r u s h  t o  

judgdment.  

11. A s  o r i g i n a l l y  p r e s e n t e d  t h e  Motion r e q u i r e d  

a n  e v i d e n t i a r y  h e a r i n g .  The newly d i s c o v e r e d  e v i d e n c e  t h a t  

T a f e r o ' s  t r i a l  c o u n s e l  had l i e d  a t  t h e  o r i g i n a l  3.850 

h e a r i n g  c h a l l e n g i n g  h i s  e f f e c t i v e n e s s  and t h e  newly 

d i s c o v e r e d  e v i d e n c e  c o n f i r m i n g  t h a t  T a f e r o  was under  t h e  

i n f l u e n c e  of d r u g s  a t  t h e  t i m e  o f  t h e  homic ides  were  new and 

d i f f e r e n t  g r o u n d s  which a v o i d e d  t h e  a b u s e  of  w r i t  d o c t r i n e .  

The i n e f f e c t i v e  a s s i s t a n c e  c l a i m  t u r n e d  on  t h e  c r e d i b i l i t y  

of t r i a l  c o u n s e l  whose v e r a c i t y  was a l r e a d y  undermined by 

h i s  s u b s e q u e n t  f e l o n y  c o n v i c t i o n s  and d i s b a r m e n t .  The 

a f f i d a v i t  r e f l e c t i n g  h i s  3.850 p e r j u r y  demanded a  h e a r i n g  s o  

t h a t  t h e  t r i a l  j udge  c o u l d  d e t e r m i n e  and r e v i e w  t r i a l  

c o u n s e l ' s  c o n d u c t  a g a i n s t  a  t r u t h f u l  background.  Summary 

d i s m i s s a l  o f  t h e  3.850 was imprope r .  



ARGUMENT 

I F  A 3 .850 MOTION HAD TO BE 
FILED BEFORE JANUARY 1, 1987 ,  

I T  SHOULD HAVE BEEN HELD I N  
ABEYANCE PENDING THE DECISION 

ON CERTIORARI BY THE SUPREME 
COURT OF THE UNITED STATES 

A .  T h e r e  Was No Need To Have F i l e d  
The 3.850 Mot ion  Whi l e  A S t a y  
And C e r t i o r a r i  Were P e n d i n g .  

T a f e r o ' s  December 3 0 ,  1 9 8 6 ,  3.850 Mot ion  was f i l e d  

u n d e r  t h e  d u r e s s  o f  t h e  J a n u a r y  1, 1 9 8 7  t i m e  l i m i t a t i o n  

c o n t a i n e d  i n  t h e  amended r u l e .  I f  h i s  judgment  and  s e n t e n c e  

had become f i n a l  p r i o r  t o  J a n u a r y  1, 1985 ,  h e  had t o  f i l e  

h i s  m o t i o n  by J a n u a r y  1, 1987 .  I f  h i s  judgment  a n d  s e n t e n c e  

we re  n o t  y e t  f i n a l ,  h e  would h a v e  had two y e a r s  i n  wh ich  t o  

f i l e  ( u n l e s s  a d e a t h  w a r r a n t  i s s u e d ,  which  would h a v e  

t r i g g e r e d  t h e  30 d a y  time l i m i t a t i o n  o f  R u l e  3 . 8 5 1 ) .  

T a f e r o ' s  judgment  and  s e n t e n c e  w e r e  n o t  f i n a l .  The 

E l e v e n t h  C i r c u i t ' s  s t a y  o f  manda t e  p e n d i n g  c e r t i o r a r i  mean t  

t h a t  f i n a l i t y  had  n o t  y e t  o c c u r r e d ;  t h e r e f o r e ,  t h e  R u l e  

3 .850  t i m e  c o n s t r a i n t s  s h o u l d  n o t  h a v e  r e q u i r e d  t h e  f i l i n g  

of t h e  m o t i o n .  Compare, Loeb v .  S t a t e ,  387 So.2d 433,435-36 

( 3 r d  DCA 1 9 8 0 ) :  

The e f f e c t  o f  a s t a y  p e n d i n g  
r e v i e w  i n  a  c r i m i n a l  a p p e a l  
is p r e v e n t i v e  i n  n a t u r e .  I t  
p r e s e r v e s  t h e  s t a t u s  quo  o f  
t h e  l i t i g a t i o n  p e n d i n g  a p p e l -  
l a t e  r e v i e w  and s u s p e n d s  t h e  
power o f  t h e  l ower  c o u r t  t o  
i s s u e  e x e c u t i o n  o f  t h e  judg- 
ment  o r  s e n t e n c e .  

W e  r e c o g n i z e  t h a t  T a f e r o  d i d  f i l e  h i s  Mo t ion ,  y e t  

t h a t  d o e s  n o t  moot t h e  i s s u e  o f  w h e t h e r  h e  had  t o  f i l e  it .  



The r e c o r d  is c l e a r  t h a t  t h e  f i l i n g  was s o l e l y  t o  p r o t e c t  

T a f e r o  f rom a  f u t u r e  t i m e  b a r  d i s m i s s a l ,  a n d  t h a t  t h e  

" i n s t a n t  R u l e  3.850 was f i l e d  t o  f o r e c l o s e  any  a rgument"  of  

u n t i m e l i n e s s .  ( R  5 1 ) .  I f  Ru le  3 . 8 5 0 ' s  f i n a l i t y  o f  judgment 

and s e n t e n c e  t i m e  l i m i t a t i o n  was t o l l e d  by t h e  c o u r t  

imposed s t a y  of  mandate ,  pend ing  U n i t e d  S t a t e s  Supreme C o u r t  

r e v i e w ,  t h e n  T a f e r o  s h o u l d  n o t  have  been  f o r c e d  t o  

p r e m a t u r e l y  p r e s e n t  h i s  c l a i m s  f o r  r e l i e f ,  b u r d e n i n g  t h e  

c o u r t  w i t h  a  p r o c e e d i n g  which m i g h t  have  been  r e n d e r e d  

s u p e r f l u o u s  by s u b s e q u e n t  Supreme C o u r t  a c t i o n .  

B. I f  The Motion Had To B e  F i l e d  By 
J a n u a r y  1, 1987 ,  I t  Shou ld  Have Been 
Held I n  Abeyance Pend ing  The D e c i s i o n  
On C e r t i o r a r i ,  And I t  C e r t a i n l y  Shou ld  
Not Have Been Di smis sed  Because  
C e r t i o r a r i  Was Pend ing .  

Assuming a r g u e n d o  t h a t  t h e  s t a y  of  mandate  pend ing  

c e r t i o r a r i  d i d  n o t  n e g a t e  t h e  R u l e ' s  J a n u a r y  1, 1987 t i m e  

l i m i t a t i o n  f o r  T a f e r o ,  t h e  t r i a l  c o u r t  s h o u l d  have  h e l d  t h e  

m a t t e r  i n  a b e y a n c e  pend ing  t h e  outcome o f  t h e  c e r t i o r a r i  

p e t i t i o n .  Had t h e  Supreme C o u r t  o f  t h e  U n i t e d  S t a t e s  

g r a n t e d  c e r t i o r a r i ,  and  r e v e r s e d  t h e  s e n t e n c e  and 

c o n v i c t i o n ,  t h e  3.850 Motion would h a v e  been  moot.  J u d i c i a l  

economy c o u n s e l e d  i n  f a v o r  of  g r a n t i n g  T a f e r o ' s  r e q u e s t  t o  

h o l d  h i s  3.850 Motion i n  a b e y a n c e  u n t i l  t h e  Supreme C o u r t  

a c t e d  o n  t h e  c e r t i o r a r i  p e t i t i o n . L /  

1/ T h i s  C o u r t  app roved  t h a t  a p p r o a c h  when i t  g r a n t e d  a n  - 
e x t e n s i o n  o f  t i m e  f o r  b r i e f i n q .  The e x t e n s i o n  mo t ion  was 
based  upon t h e  a rgumen t  t h a t  since a  d e c i s i o n  on c e r t i o r a r i  
would be  f o r t h c o m i n g  by l a t e  J u n e  o r  e a r l y  J u l y ,  t h e  
o r i g i n a l  d u e  d a t e  o f  T a f e r o ' s  B r i e f  s h o u l d  be e x t e n d e d  s o  
t h e  U n i t e d  S t a t e s  Supreme C o u r t ' s  a c t i o n  c o u l d  i n f o r m  t h e  
C o u r t ,  t h e  S t a t e ,  and T a f e r o  whe the r  t h e r e  was any  need t o  
p r o c e e d  pos  t - h a s t e .  



Neither judicial economy, law, or logic counseled in 

favor of denying the Rule 3.850 Motion because Tafero also 

had his certiorari petition pending. The trial court, 

citing State v. Meneses, 392 So.2d 905 (Fla. 1981), 

concluded that the dual proceedings required dismissal of 

the 3.850 because "it is inappropriate for the defendant to 

be litigating the validity of his conviction in two forums 

simultaneously." (R 65). 

Tafero's request to hold the 3.850 Motion in 

abeyance, and his objection to being compelled to 

prematurely file it, acknowledged the inappropriateness of 

litigating his claims in two forums. But the proper remedy 

was to follow Tafero's suggested course. State v. Meneses, 

offered by the State, and accepted by the trial judge, does 

not support a contrary view. 

Meneses involved a voluntary 3.850 motion filed in 

the trial court by a defendant who, at the same time, was 

seeking certiorari review in this Court. The District Court 

of Appeal found no fault with the parallel proceedings. 

This Court differed and reversed, adopting Judge Hubbart's 

dissent which said: 

By the court's decision here- 
in, a busy trial judge is 
required to hold an evidenti- 
ary hearing on a motion to 
vacate which, if denied, will 
be a complete waste of time 
and effort should the Florida 
Supreme Court later grant cer- 
tiorari in the cause, quash 
our decision and reverse the 
defendant's conviction. 

State v. Meneses, 392 So.2d 
905,906 (Fla. 1981). 



Meneses supports  Tafe ro ' s  pos i t ion ,  not t h e  

S t a t e ' s .  The defendant i n  Meneses was not forced t o  f i l e  

h i s  3.850 or  r i s k  los ing  h i s  claim f o r  c o l l a t e r a l  r e l i e f .  

He chose t o  burden two c o u r t s  w i t h  h i s  content ions a t  a  time 

when t h i s  Cour t ' s  pending proceeding may have obviated h i s  

need t o  pursue 3.850 r e l i e f  i n  t he  t r i a l  cour t .  

I n  t h i s  case Tafero had a  Hobson's choice. I f  he 

d id  not f i l e  a pre-January 1, 1987, 3.850 he might have been 

time barred from a s s e r t i n g  h i s  claims. When he did f i l e  i t  

the  t r i a l  cour t  t o l d  h i m  the  p r i c e  f o r  seeking United S t a t e s  

Supreme Court review was den ia l  of h i s  time-compelled 3.850 

Motion. 

Meneses does not countenance t h a t  r e s u l t .  A proper 

reading of Meneses is t h a t  Tafe ro ' s  suggestion of abeyance 

a s  a  matter of j u d i c i a l  economy and e f f i c i e n c y  was c o r r e c t .  

There should have been no attempt t o  consider the 3.850 

because the  United S t a t e s  Supreme Court might have rendered 

t h a t  t r i a l  cour t  cons idera t ion  "a  complete waste of time." 

Id. ,  a t  906. I n  the  context  of a  time-compelled 3.850, 

Meneses b u t t r e s s e s  Tafe ro ' s  argument, and compels r eve r sa l  

of t,he t r i a l  c o u r t ' s  den ia l  insofar  a s  i t  was based on the  

pendency of the  c e r t i o r a r i  p e t i t i o n  i n  the  Supreme Court of 
2/ 

the  United Sta tes . -  

2/ A pending case i n  t h i s  Court, Ford v. S t a t e ,  No. 70,467, - 
involves Meneses i s sues  i n  the  context  of a  3.850 d ismissa l  
because of the  pendency of a  f e d e r a l  habeas proceeding. The 
s i m i l a r i t y  of the  i s s u e s  suggests  consol ida t ion  f o r  argument 
purposes. 



I n  a d d i t i o n ,  Meneses i n v o l v e d  a  l a c k  o f  j u r i s d i c t i o n  

i n  t h e  t r i a l  c o u r t  o c c a s i o n e d  by t h e  pendency  o f  t h e  

c e r t i o r a r i  r e v i e w  s o u g h t  i n  t h i s  C o u r t .  

A c c o r d i n g l y  w e  h o l d  t h a t  d u r -  
i n g  t h e  pendency  o f  a  c e r t i -  
o r a r  i p r o c e e d i n g  b e f o r e  u s ,  
t h e  t r i a l  c o u r t  is  w i t h o u t  
j u r i s d i c t i o n  t o  r u l e  on a  
mo t ion  t o  v a c a t e  f i l e d  a f t e r  
r e v i e w  is  s o u g h t  i n  t h i s  
C o u r t .  

I d . ,  392 So.2d,  a t  907.  - 
The U n i t e d  S t a t e s  Supreme C o u r t  c e r t i o r a r i  s o u g h t  by T a f e r o  

f rom t h e  d e n i a l  o f  h i s  f e d e r a l  h a b e a s  p e t i t i o n  d o e s  n o t  have  

s i m i l a r  j u r i s d i c t i o n a l  i m p l i c a t i o n s  upon t h e  s t a t e  t r i a l  

c o u r t .  On t h a t  g round  a l o n e  Meneses is  i n a p p o s i t e .  S e e ,  

F r a n c o i s  v .  S t a t e ,  431  So.2d 165  ( F l a .  1 9 8 3 ) .  

I f  Meneses is c o n t r o l l i n g  and  d i s m i s s a l ,  n o t  

a b e y a n c e ,  was p r o p e r ,  t h e n  Meneses '  j u r i s d i c t i o n a l  b a r r i e r  

v o i d s  t h e  b a l a n c e  o f  t h e  t r i a l  c o u r t ' s  o r d e r .  Bryan v .  

S t a t e ,  470 So.2d 864 ,865  (2nd  DCA 1 9 8 5 ) ;  D a v i s  v .  S t a t e ,  491 

So.2d 1232  (2nd  DCA 1 9 8 6 ) .  T h e r e f o r e ,  T a f e r o  s h o u l d  be  f r e e  

t o  r e f i l e  h i s  3.850 Motion now t h a t  t h e  U n i t e d  S t a t e s  

Supreme C o u r t  h a s  d e n i e d  c e r t i o r a r i .  Meneses ,  392 So.2d a t  

907.  The s p e c t e r  o f  t h e  3.850 t i m e  b a r  c a s t s  t h e  o n l y  

shadow o v e r  t h a t  a n a l y s i s ,  u n d e r s c o r i n g  why t h e  December 31 ,  

1983 f i l i n g  of  t h e  3.850 and t h e  r e q u e s t  t o  a b a t e  it pend ing  

t h e  d e c i s i o n  o f  t h e  U n i t e d  S t a t e s  Supreme C o u r t  was t h e  

p r o p e r  c o u r s e  f o r  t h i s  c a s e .  



C. The F a i l u r e  To Hold The Ru le  3.850 
Motion I n  Abeyance I f  I t  Did Have 
To B e  F i l e d  By J a n u a r y  1, 1987 
Denied T a f e r o  Due P r o c e s s  of  Law 

W e  a r g u e  i n f r a  t h a t  a s  it was p r e s e n t e d ,  t h e  3.850 

Motion was n o t  s u b j e c t  t o  a  summary d i s m i s s a l .  Here  w e  

c o n t e n d  t h a t  by c o e r c i n g  t h e  p r e m a t u r e  c o n s i d e r a t i o n  o f  t h e  

3 .850,  e i t h e r  unde r  t h e  a e g i s  o f  a p p l y i n g  t h e  R u l e ' s  J a n u a r y  

1, 1987 d a t e  t o  t h i s  c a s e ,  o r  t h e  t r i a l  c o u r t ' s  r e f u s a l  t o  

a w a i t  d i s p o s i t i o n  o f  t h e  c e r t i o r a r i  p e t i t i o n ,  T a f e r o  was 

d e n i e d  due  p r o c e s s  o f  law. 

The e s s e n t i a l  e l e m e n t  o f  due  p r o c e s s  is  t h e  r i g h t  t o  

be  h e a r d .  G r a n n i s  v .  Ordean ,  234 U.S. 385,394 ( 1 9 1 4 ) .  T h a t  

o p p o r t u n i t y  "must  be  g r a n t e d  a t  a  m e a n i n g f u l  time a n d  i n  a  

m e a n i n g f u l  manner . "  Armst rong  v .  Manzo, 380 U.S. 545,552 

( 1 9 6 5 ) .  F o r c i n g  a  h e a r i n g  on a  3.850 Motion which i s  n e i t h e r  

r i p e  no r  c o m p l e t e  is  n o t  c o n s i s t e n t  w i t h  due  p r o c e s s  o f  law,  

n o r  w i t h  t h e  s e n s i b l e  and e f f i c i e n t  a d m i n i s t r a t i o n  o f  

j u s t i c e .  

Dea th  c a s e s  a r e  s u b j e c t  t o  r e v i e w  under  t h e  l a w  a s  

d e v e l o p e d .  Compare, P r o f f i t t  v .  S t a t e ,  So.  2d ( F l a .  

J u l y  9 ,  1 9 8 7 )  i n  which  t h i s  C o u r t  v a c a t e d  P r o f f i t t ' s  1974 

d e a t h  s e n t e n c e  s a y i n g :  

The d e a t h  s e n t e n c e  l a w  a s  it now 
e x i s t s ,  however ,  c o n t r o l s  o u r  
r e v i e w  o f  t h i s  r e s e n t e n c i n g .  
T h e r e  h a v e  been  m u l t i p l e  r e s t r i c -  
t i o n s  a n d  r e f i n e m e n t s  i n  t h e  
d e a t h  s e n t e n c i n g  p r o c e s s  by b o t h  
t h e  U n i t e d  S t a t e s  Supreme C o u r t  
and t h i s  C o u r t  s i n c e  t h i s  m a t t e r  
was f i r s t  t r i e d  i n  1974 and  
a f f i r m e d  i n  1975  and w e  a r e  bound 
t o  f a i r l y  a p p l y  t h o s e  d e c i s i o n s .  

I d . ,  s l i p  o p i n i o n  a t  2. - 



On A p r i l  22,  1987 ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  

r e v e r s e d  a  d e a t h  s e n t e n c e  based  upon a  s e n t e n c i n g  j u d g e ' s  

a s s u m p t i o n  t h a t  n o n s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  were 

n o t  r e l e v a n t .  The C o u r t ,  s p e a k i n g  of  t h e  same t i m e  p e r i o d  

i n  which T a f e r o  was s e n t e n c e d ,  s a i d :  

W e  d o  n o t e ,  however,  t h a t  
o t h e r  F l o r i d a  j u d g e s  conduc t -  
i n g  s e n t e n c i n g  p r o c e e d i n g s  
d u r i n g  r o u g h l y  t h e  same 
p e r i o d  b e l i e v e d  t h a t  F l o r i d a  
law p r e c l u d e d  c o n s i d e r a t i o n  
of n o n s t a t u t o r y  m i t i g a t i n g  
c i r c u m s t a n c e s .  

H i t c h c o c k  v.  Dugger,  
U.S. , 107 S.Ct .  

1 8 2 1 , 1 8 2 3 ( 1 9 8 7 ) .  

Unders igned  c o u n s e l ,  a f t e r  r e v i e w i n g  t h e  r e c o r d  i n  

T a f e r o ' s  t r i a l ,  b e l i e v e s  H i t c h c o c k  would now p r e s e n t  a n  

3/ 
a d d i t i o n a l  3.850 ground f o r  T a f e r o . -  

The U n i t e d  S t a t e s  Supreme C o u r t  d e c i s i o n  i n  

P e n n s y l v a n i a  v.  R i t c h i e ,  U .S. , 107  S.Ct.  989 ( 1 9 8 7 ) ,  

a s  a p p l i e d  t o  a  d e a t h  c a s e  i n  M i l l e r  v.  Dugger,  F. 2d 

s l i p  o p i n i o n s  a t  3413 ( 1 1 t h  C i r . ,  J u n e  1 2 ,  1 9 8 7 ) ,  l e n d s  new 

c r e d e n c e  and a  new argument  t o  t h e  a l r e a d y  a s s e r t e d  3.850 

ground t h a t  t h e  t e s t i m o n y  of  c o - d e f e n d a n t  W a l t e r  Rhodes ,  who 

3/ The t r i a l  j udge  r e a d  t o  t h e  j u r y  t h e  s t a t u t o r y  - 
m i t i g a t i n g  f a c t o r s ,  t e l l i n g  t h e  j u r y  t h e y  were t h e  o n e s  t o  
be c o n s i d e r e d :  

The m i t i g a t i n g  c i r c u m s t a n c e s  which you 
may c o n s i d e r ,  i f  e s t a b l i s h e d  by t h e  
e v i d e n c e ,  a r e  t h e s e :  [ l i s t i n g  o n l y  t h e  
s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s ] .  

S u p p l e m e n t a l  Record on Appea l ,  T a f e r o  
v.  S t a t e ,  No. 49,535,  F l o r i d a  Supreme 
C o u r t ,  pp. 56-57. 



had a t  l e a s t  twice r e c a n t e d  under  o a t h  h i s  t r i a l  t e s t i m o n y  

( R  2 6 )  r e q u i r e s  r e c o n s i d e r a t i o n  o f  a  c o n v i c t i o n  based  upon 

h i s  t e s t i m o n y .  R i t c h i e  and  M i l l e r  would now be used  i n  a  

3.850 Motion t o  o b t a i n  t h e  due p r o c e s s  mandated r e v i e w  o f  

Rhode ' s  g r a n d  j u r y  t e s t i m o n y .  

The E l e v e n t h  C i r c u i t ' s  May 1 4 ,  1987 and  A p r i l  23 ,  

1987 d e c i s i o n s  i n  Mann v. Dugger ,  817 F.2d 1471  ( l l t h  C i r .  

1987)  and Adams v. Dugger,  804 F.2d 1526,  r e v i s e d  on 

r e h e a r i n g ,  816 F.2d 1493 ( l l t h  C i r .  1 9 8 7 ) ,  b r e a t h i n g  l i f e  

i n t o  C a l d w e l l  v.  M i s s i s s i p p i ,  472 U.S. 320 ( 1 9 8 5 )  

c o n s t i t u t i o n a l  c l a i m s  which had n o t  been r a i s e d  by t r i a l  

c o u n s e l ,  p r o v i d e  a n  a d d i t i o n a l  g round  f o r  Rule  3.850 r e l i e f  

based  upon t h e  t r i a l  c o u r t ' s  i n s t r u c t i o n s  d i m i n i s h i n g  t h e  

j u r y ' s  s e n s e  of  r e s p o n s i b i l i t y  f o r  i t s  d e a t h  p e n a l t y  

4/ d e c i s i o n . -  

We se t  f o r t h  t h e s e  c h a n g e s  i n  t h e  c a s e  law t o  

d e m o n s t r a t e  t h e  d a n g e r s  o f  r e q u i r i n g  t h e  p r e m a t u r e  f i l i n g  of  

a  Rule  3.850 Mot ion ,  and  t h e  f o l l y  of  d i s m i s s i n g  such  a  

Motion when t h e  movant h a s  l e g i t i m a t e l y  a sked  t o  h a v e  h i s  

r e q u e s t  h e l d  i n  abeyance .  Had t h a t  r e q u e s t  been  g r a n t e d  

4/ The t r i a l  c o u r t  t o l d  t h e  T a f e r o  j u r y :  - 
A s  you have  been t o l d ,  t h e  f i n a l  
d e c i s i o n  a s  t o  what  punishment  s h a l l  
be imposed is t h e  r e s p o n s i b i l i t y  o f  
t h e  J u d g e .  

S u p p l e m e n t a l  Record on  Appea l ,  T a f e r o  
v .  S t a t e ,  No. 49 ,535 ,  F l o r i d a  Supreme 
C o u r t ,  p .  54. 

I n  Mann t h e  E l e v e n t h  C i r c u i t  condemned a l m o s t  t h e  e x a c t  same 
l a n g u a g e  a s  v i o l a t i v e  o f  C a l d w e l l .  817 F.2d a t  1482 .  



Tafe ro  cou ld  have now amended h i s  Motion and p laced  b e f o r e  

5 /  t h e  t r i a l  c o u r t  a l l  h i s  newly cogn i zab l e  c la ims. -  Due 

p r o c e s s ,  and t h e  e f f i c i e n t  a d m i n i s t r a t i o n  of j u s t i c e  would 

be se rved  by t h i s  Cour t ,  and t h e  t r i a l  c o u r t , p r o v i d i n g  

Ta fe ro  wi th  a  r e a sonab l e  o p p o r t u n i t y  t o  be heard  on a l l  h i s  

cogn i zab l e  c l a i m s  and no t  f o r c i n g  piecemeal  and premature  

l i t i g a t i o n  of impor tan t  c o n s t i t u t i o n a l  i s s u e s .  

5 /  A f a c t u a l  c l a im  based upon t h e  newly d i s cove red  - 
t e s t imony  of a  w i t n e s s  r e b u t t i n g  a c r i t i c a l  s t a t e  w i t n e s s ,  
Marlowe Haskew, is  a l s o  now a v a i l a b l e  t o  Tafe ro .  S i n c e  t h a t  
c l a im ,  u n l i k e  t h e  o t h e r s  mentioned above,  is n o t  based upon 
r e p o r t e d  d e c i s i o n s  o r  a  r e co rd  on appea l  which h a s  been 
b e f o r e  t h i s  Cou r t ,  we do no th ing  more t h a n  no t e  i t  s o  no one 
may complain of i t s  l a t e r  appearance .  



THE 3.850 MOTION WAS NOT 
SUBJECT TO SUMMARY DISMISSAL 

WITHOUT AN EVIDENTIARY HEARING 

The t r i a l  c o u r t  d e n i e d  t h e  3.850 Motion w i t h o u t  a n  

e v i d e n t i a r y  h e a r i n g  because  " t h e  C o u r t  h e r e i n  is  of  t h e  

o p i n i o n  t h a t  t h e  p r e s e n t  Motion r a i s e s  g r o u n d s  which c o u l d  

have  and s h o u l d  have  been  r a i s e d  i n  t h e  p r i o r  c o l l a t e r a l  

a t t a c k  o r  a t  t h e  e v i d e n t i a r y  h e a r i n g . "  ( R  6 5 ) .  

The a p p l i c a b l e  s t a n d a r d  is t h a t  

[A] movant is e n t i t l e d  t o  a n  
e v i d e n t i a r y  h e a r i n g  u n l e s s  
t h e  mo t ion  o r  f i l e s  and  
r e c o r d s  i n  t h e  c a s e  conc lu -  
s i v e l y  show t h a t  t h e  movant 
is  e n t i t l e d  t o  no  r e l i e f .  

O ' C a l l a g h a n  v .  S t a t e ,  461 
So.2d 1354,1355 ( F l a .  1 9 8 4 )  
( c i t a t i o n s  b m i t t e d )  . 

T a f e r o ' s  i n i t i a l  3.850 ground c h a l l e n g e d  t h e  

v e r a c i t y  o f  h i s  t r i a l  c o u n s e l ' s  o r i g i n a l  3.850 t e s t i m o n y .  

T h a t  c h a l l e n g e  was based  upon a n  a t t a c h e d  a f f i d a v i t  o f  a n  

i n v e s t i g a t o r  who had o b t a i n e d  i n f o r m a t i o n  c o n t r a d i c t i n g  a  

p o r t i o n  of  t r i a l  c o u n s e l ' s  t e s t i m o n y .  ( R  2 2 ) .  T r i a l  

c o u n s e l ' s  c r e d i b i l i t y  was a  c r i t i c a l  i s s u e  i n  t h e  3.850. H e  

c l a imed  T a f e r o  had a g r e e d  t o  p u t t i n g  on no s e n t e n c i n g  

e v i d e n c e  and t o  t h i s  t h i r t y  s econd  a rgument  upon which 

T a f e r o ' s  l i f e  depended:  

May it p l e a s e  t h e  C o u r t  and  
t h e  l a d i e s  and gen t l emen  of  
t h e  j u r y ,  I w i l l  be v e r y  
b r i e f  h e r e  t o d a y  i n  t h a t  I 
have  c o n s u l t e d  w i t h  Jess ie  
T a f e r o  and h e  f e e l s  v e r y  
s t r o n g l y  t h a t  h e  d i d  n o t  
r e c e i v e  a  f a i r  t r i a l .  



H e  f e e l s  v e r y  s t r o n g l y  t h a t  
t h i s  v e r d i c t  was  n o t  f a i r ,  
a n d  h e  f e e l s  t h a t  t o  p a r t i c i -  
p a t e  i n  t h e  s e n t e n c i n g  a r g u -  
m e n t  i n  a n y  way w o u l d  b e  a 
c h a r a d e .  

H e  w i l l  n o t  b e g  f o r  h i s  l i f e ,  
n o r  m e r c y .  Thank  y o u .  

T a f e r o  h a d  d e n i e d  h i s  a c q u i e s c e n c e  i n  t h a t  a r g u m e n t .  

T r i a l  c o u n s e l ,  who w a s  l a t e r  c o n v i c t e d  o f  n a r c o t i c s  

c o n s p i r a c y  a n d  o b s t r u c t i o n  o f  j u s t i c e  a n d  d i s b a r r e d  ( R  2 2 )  

w a s  f a i r  game f o r  i m p e a c h m e n t  w i t h  t h e  n e w l y  d i s c o v e r e d  

e v i d e n c e  o f  h i s  u n t r u t h f u l n e s s .  I f  h e  d i d  l i e  a t  t h e  

o r i g i n a l  3 . 8 5 0  h e a r i n g  t h e  t r i a l  j u d g e  m i g h t  h a v e  c h a n g e d  

h i s  v i e w  o f  c o u n s e l ' s  c o n d u c t .  T h e  i m p o r t a n c e  o f  a c c u r a t e  

i n f o r m a t i o n  b e f o r e  t h e  t r i a l  c o u r t  is u n d e r s c o r e d  b y  t h e  

S u p r e m e  C o u r t ' s  l a n g u a g e  i n  a r e c e n t  i n e f f e c t i v e  a s s i s t a n c e  

o f  c o u n s e l  case: 

T h e  D i s t r i c t  J u d g e ,  who p r e -  
s u m a b l y  i s  f a m i l i a r  w i t h  t h e  
l e g a l  t a l e n t s  a n d  c h a r a c t e r  
o f  t h e  l a w y e r s  who p r a c t i c e  
a t  t h e  l o c a l  b a r  a n d  who s a w  
a n d  h e a r d  t h e  w i t n e s s  t e s t i -  
f y ,  is i n  a f a r  b e t t e r  p o s i -  
t i o n  t h a n  we are  t o  e v a l u a t e  
a c h a r g e  o f  [ i n e f f e c t i v e  
a s s i s t a n c e  o f  c o u n s e l . ]  

B u r g e r  v .  K e m p ,  U.S. I - 
5 5  U.S.L.W. 5 1 3 1 , 5 1 3 4  
( J u n e  2 6 ,  1 9 8 7 ) .  

T r i a l  c o u n s e l ' s  l i e s  a t  t h e  o r i g i n a l  3 . 8 5 0  w e r e ,  i f  

p r o v e n ,  a f r a u d  upon  t h e  c o u r t .  T h e y  c o u l d  n o t  h a v e  b e e n  

known a t  t h e  t i m e  o f  t h e  h e a r i n g ,  t h u s  t h e  v e r i f i e d  

a l l e g a t i o n s  o f  d e c e i t  meet R u l e  3 . 8 5 0 ' s  c r i t e r i a  f o r  

c o n s i d e r i n g  a s u c c e s s i v e  m o t i o n .  T h e i r  f r a u d u l e n t  n a t u r e  

p e r m i t s  a t r i a l  c o u r t  t o  r e - o p e n  t h e  matter.  S t a t e  v .  



B u r t o n ,  314 So.2d 136  ( F l a .  1 9 7 5 ) ;  S t a t e  v .  Crews, No. 

67 ,699  ( F l a .  1985)  (see  a t t a c h e d  u n p u b l i s h e d  o r d e r  d e n y i n g  

S t a t e ' s  a t t e m p t  t o  p r o h i b i t  a  t r i a l  judge  f rom g r a n t i n g  an  

e v i d e n t i a r y  h e a r i n g  i n  a  s u c c e s s i v e  3.850 which i n v o l v e d  

f a l s e  t e s t i m o n y  a t  i n i t i a l  3 . 8 5 0 ) .  

T a f e r o ' s  v o l u n t a r y  i n t o x i c a t i o n  g round  f o r  3.850 

r e l i e f  ( R  23-24) a l s o  m e t  t h e  newly d i s c o v e r e d  f a c t s  

s t a n d a r d  f o r  renewed 3.850 m o t i o n s .  

Burch v .  S t a t e ,  478 So.2d 1050 ( F l a .  1985)  

r e c o g n i z e d  " t h a t  t h e  d e f e n s e  o f  v o l u n t a r y  i n t o x i c a t i o n  [ is]  

a v a i l a b l e  t o  n e g a t e  s p e c i f i c  i n t e n t "  i n  a  f i r s t  d e g r e e  

murder c a s e .  T a f e r o ' s  3.850 Motion s e t  f o r t h  h i s  c l a i m  t o  

t h a t  d e f e n s e ,  i n c l u d i n g  newly o b t a i n e d  a f f i d a v i t s  r e f l e c t i n g  

e v i d e n c e  t h a t  he  had t a k e n  LSD t h e  e v e n i n g  b e f o r e  t h e  

h o m i c i d e s ,  t h a t  he  was "d rug  c r a z y " ,  and t h a t  a  n u r s e ,  who 

c o u l d  have t e s t i f i e d  a b o u t  h i s  immediate  p o s t - a r r e s t  d r u g  

c o n d i t i o n  r e f u s e d  t o  speak  w i t h o u t  b e i n g  subpoenaed .  ( R  23- 

The Burch r e c o g n i t i o n  of  t h e  i n v o l u n t a r y  

i n t o x i c a t i o n  d e f e n s e  d i d  n o t  p r e s e n t  a  change  i n  t h e  l aw  

g i v i n g  r i s e  t o  a  d e f e n s e  on t h e  m e r i t s  o r  a t  s e n t e n c i n g ,  b u t  

i t s  impor t ance  h e r e  is based  upon t h e  f a c t u a l  a l l e g a t i o n s  

s u p p o r t i n g  i t s  a p p l i c a t i o n  t o  T a f e r o ' s  c a s e .  T h e r e f o r e  it 

is c o g n i z a b l e  i n  a  renewed Rule  3.850 Motion.  

The t r i a l  c o u r t  s h o u l d  n o t  have  summari ly  d i s m i s s e d  

t h e  3.850 Motion.  I t  a l l e g e d  f a c t s  a n d  law which ,  i f  p roven  

and a p p l i e d ,  may have  e n t i t l e d  T a f e r o  t o  r e l i e f .  C e r t a i n l y  



t h e  m o t i o n ,  f i l e s  and r e c o r d s  d i d  n o t  " c o n c l u s i v e l y  show t h e  

movant was e n t i t l e d  t o  no r e l i e f n  O ' C a l l a g h a n  v .  S t a t e ,  

s u p r a  o r  t h a t  t h e  s e c o n d  mo t ion  was a n  a b u s e  o f  t h e  3.850 

p r o c e d u r e .  

CONCLUSION 

The t r i a l  c o u r t ' s  d e c i s i o n  s h o u l d  b e  r e v e r s e d  and  

t h e  case remanded t o  a l l o w  Mr. T a f e r o  t o  p r e s e n t  any  

c o g n i z a b l e  claims which  h e  may h a v e ,  w i t h  d i r e c t i o n s  t o  t h e  

t r i a l  c o u r t  t o  p r o v i d e  a n  e v i d e n t i a r y  h e a r i n g  on any  claims 

which p r e s e n t  newly d i s c o v e r e d  f a c t s  o r  newly d e v e l o p e d  l a w  

which may e n t i t l e  T a f e r o  t o  r e l i e f .  
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