
I N  THE SUPREME COURT OF FLORIDA 
(Before  a  R e f e r e e )  

The F l o r i d a  Bar,  

Complainant ,  

v .  

Dennis S. Gold, 

Respondent.  
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I.  Summarl o f  P roceed ings :  Pursuan t  t o  t h e  unders igned  b e i n g  d u l y  ---- 
a p p o i n t e d  a s  r e f e r e e  t o  conduct  d i s c i p l i n a r y  p roceed ings  h e r e i n  
a c c o r d i n g  t o  A r t i c l e  X I  o f  t h e  I n t e g r a t i o n  Rule of  The F l o r i d a  
Bar,  a  h e a r i n g  was h e l d  on October  1 6 ,  1987. The p l e a d i n g s ,  
N o t i c e s ,  Motions,  Orders ,  T r a n s c r i p t s  and E x h i b i t s  a l l  of 
which a r e  forwarded t o  The Supreme Court  of  F l o r i d a  w i t h  t h i s  
r e p o r t ,  c o n s t i t u t e  t h e  r e c o r d  i n  t h i s  case. 

The f o l l o w i n g  a t t o r n e y s  appeared  a s  c o u n s e l  f o r  t h e  p a r t i e s :  

For  The F l o r i d a  Bar Thomas E .  DeBerg - - 
For  The Respondent Edward R. Miller 

11. F i n d i n g s  o f  F a c t  a s  t o  Each I t e m  o f   isc conduct of  which t h e  
Respondent i s  charged:  A f t e r  c o n s i d e r i n g  a l l  t h e  p l e a d i n g s  and 
e v i d e n c e  b e f o r e  m e ,  p e r t i n e n t  p o r t i o n s  o f  which a r e  commented 
upon below, I f i n d :  

A s  t o  Count I 

1. The e v i d e n c e  e s t a b l i s h e d  t h a t  r e sponden t  s e c u r e d  a d i s s o l u t i o n  
of  m a r r i a g e  f o r  h i s  client,-- on February  1, 
1985. Pursuan t  t o  a s reement ,  t e r e s ~ o n d e n t  c h a r s e d  h i s  c l i e n t  
approx imate ly  $768.56, o f  which sum $256.00 remained unpaid  a s  
o f  August 4 ,  1986. 

2. On August 4 ,  1986,  t h e  responden t  f i l e d  a  s m a l l  c l a i m s  a c t i o n  
a g a i n s t  h i s  c l i e n t  f o r  t h e  o u t s t a n d i n g  b a l a n c e .  Not ice  was 
s e r v e d  on t h e  c l i e n t  t o  appear  i n  c o u r t  on September 11, 1986.  

3. S h o r t l y  t h e r e a f t e r ,  b u t  p r i o r  t o  t h e  c o u r t  d a t e ,  t h e  c l i e n t  
c o n t a c t e d  r e s p o n d e n t ' s  s e c r e t a r y ,  Bever ly  A. Berk,  and proposed 
a payment p l a n  i n  l i e u  o f  f u r t h e r  c o u r t  a c t i o n .  A f t e r  p l a c i n g  
t h e  c l i e n t  on "ho ld"  on s e v e r a l  o c c a s i o n s  d u r i n g  which s h e  
a l l e g e d l y  c o n f e r r e d  w i t h  r e s p o n d e n t ,  M s .  Berk t o l d  t h e  c l i e n t  
t h a t  r e sponden t  a g r e e d  t o  h o l d  t h e  s u i t  i n  abeyance  i f  s h e  p a i d  
$100.00 down and s m a l l e r  payments t h e r e a f t e r .  

4 .  I n  r e l i a n c e  upon M s .  ~ e r k ' s  r e p r e s e n t a t i o n s ,  t h e  c l i e n t  p a i d  
$100.00 and l a t e r  $25.00 on h e r  accoun t .  A s t a t e m e n t  b a l a n c e  
c r e d i t i n g  t h e s e  payments and conf i rming  t h a t  t h e  s u i t  would 
be  h e l d  i n  abeyance was s e n t  t o  t h e  c l i e n t  (Compla inan t ' s  
e x h i b i t  5)  b u t  w a s  n o t  p l a c e d  i n  r e s p o n d e n t ' s  s m a l l  c l a i m s  
f i l e  a g a i n s t  t h e  c l i e n t .  The f i l e  d i d  c o n t a i n  a  l e d g e r  which 
showed t h e  r e c e n t  payments made by t h e  c l i e n t ,  b u t  t h e  l e d g e r  
d i d  n o t  i n d i c a t e  any agreement  t o  d e l a y  s u i t .  



5. On September 11, 1986 when t h e  c l i e n t  d i d  n o t  appear  i n  c o u r t ,  
r e sponden t  o b t a i n e d  a  f i n a l  judgment a g a i n s t  h e r .  The c l i e n t  
c a l l e d  responden t  a f t e r  s h e  r e c e i v e d  a  copy o f  t h e  judgment 
and asked  him why he had gone ahead w i t h  t h e  c o u r t  p roceed ings .  
She f u r t h e r  asked him why he had n o t  t o l d  h e r  t h a t  s h e  had t o  
be i n  c o u r t ,  t o  which he responded t h a t  he " d i d n ' t  have t o " .  
The c l i e n t  t h e n  became u p s e t ,  t h r e a t e n e d  n o t  t o  pay a n o t h e r  
c e n t  and hung up. There was no f u r t h e r  communication between 
t h e  c l i e n t  and responden t .  

6. The e v i d e n c e  showed t h a t  r e sponden t  d e l e g a t e d  a l l  a u t h o r i t y  t o  
h i s  s e c r e t a r y  a s  t o  b i l l i n g  and c o l l e c t i o n  of  h i s  a c c o u n t s ,  
t h a t  he e x e r c i s e d  v i r t u a l l y  no c o n t r o l  o v e r  t h e  manner o r  means 
o f  c o l l e c t i o n  used and t h a t  he f u r t h e r  c o n d i t i o n e d  any f u t u r e  
r a i s e s  f o r  h i s  s e c r e t a r y  on h e r  s u c c e s s  i n  c o l l e c t i o n .  

7 .  The e v i d e n c e  a l s o  e s t a b l i s h e d  t h a t  r e s p o n d e n t ' s  s e c r e t a r y  h a s  
on o t h e r  o c c a s i o n s  made agreements  w i t h  d e b t o r s  t o  d e f e r  c o l l e c -  
t i o n  of judgments o r  ho ld  a  l a w s u i t  i n  abeyance i n  r e t u r n  f o r  
payment, y e t  s h e  h a s  no p rocedure  whereby s h e  in fo rms  t h e  respon-  
d e n t  o f  t h e s e  agreements .  When q u e s t i o n e d  by t h e  unders igned  
r e f e r e e  a s  t o  why s h e  d i d  n o t  t e l l  r e sponden t  of  h e r  agreement  
w i t h  M s .  , h e r  r e sponse  and g e n e r a l  a t t i t u d e  was t h a t  
it ( t h e  agreement)  w a s n ' t  i m p o r t a n t  s i n c e  it concerned "on ly  
a  s m a l l  c l a i m s  c a s e . "  

8. The t e s t i m o n y ,  g e n e r a l  demeanor and a t t i t u d e  o f  t h e  responden t  
show a  r e c k l e s s  d i s r e g a r d  and t o t a l  l a c k  of concern  f o r  t h e  
a c t i o n s  of  h i s  s e c r e t a r y .  Even when t h e  c l i e n t  i n  t h i s  i n s t a n c e  
q u e s t i o n e d  him a b o u t  t h e  judgment, he r e f u s e d  t o  make any appro-  
p r i a t e  i n q u i r y  i n t o  t h e  m a t t e r ,  t h e r e b y  e f f e c t i v e l y  c l o s i n g  h i s  
e y e s  t o  t h e  whole s i t u a t i o n .  Moreover, r e sponden t  had n o t  f i l e d  
a  motion t o  set  a s i d e  t h e  judgment a s  of  t h e  d a t e  o f  t h i s  h e a r -  
i n g  which was approx imate ly  s i x t e e n  (16)  months a f t e r  s e r v i c e  
o f  t h e  compla in t .  

CONCLLTS I O N  

Although t h e  t e s t imony  was i n  c o n f l i c t  , I f i n d  no c l e a r  and 
c o n v i n c i n g  e v i d e n c e  t h a t  r e sponden t  had a c t u a l  knowledge o f  
t h e  agreement  t o  h o l d  t h e  l a w s u i t  i n  abeyance pending payments 
by t h e  c l i e n t .  However, I f i n d  c l e a r  and c o n v i n c i n g  e v i d e n c e  
t h a t  h i s  l a c k  o f  c a r e ,  concern  and c o n t r o l  o v e r  t h e  a c t i o n s  
o f  h i s  s e c r e t a r y  and h i s  r e f u s a l  t o  even a t t e m p t  t o  r e s o l v e  
t h e  problem upon i n q u i r y  by t h e  c l i e n t  i s  conduc t  which r e f l e c t s  
a d v e r s e l y  on h i s  f i t n e s s  t o  p r a c t i c e  law. 

A s  t o  Count I1 

The compla inant  took  a  v o l u n t a r y  d i s m i s s a l  o f  Count 11. 

111. Recommendations a s  t o  whether  o r  n o t  t h e  Respondent shou ld  be  
found g u i l t y :  I make t h e  f o l l o w i n g  recommendation a s  t o  g u i l t  
o r  innocence:  

A s  t o  Count I 

I recommend t h a t  t h e  responden t  be found n o t  g u i l t y  and s p e c i f i -  
c a l l y  t h a t  he  be found n o t  g u i l t y  o f  v i o l a t i n g  t h e  f o l l o w i n g  
I n t e g r a t i o n  Rules o f  The F l o r i d a  Bar and/or  D i s c i p l i n a r y  Rules  
o f  t h e  Code o f  P r o f e s s i o n a l  R e s p o n s i b i l i t y ,  t o  w i t :  DR 1-102 
(A)  ( 4 )  ( m i s r e p r e s e n t a t i o n )  . 
I recommend t h a t  t h e  responden t  be found g u i l t y  and s p e c i f i -  
c a l l y  t h a t  he be found g u i l t y  of  v i o l a t i n g  t h e  f o l l o w i n g  I n t e g r a -  
t i o n  Rules  o f  The F l o r i d a  Bar and/or  D i s c i p l i n a r y  Rules  of  t h e  
Codes of  P r o f e s s i o n a l  R e s p o n s i b i l i t y ,  t o  w i t :  DR 1-102 (A)  ( 6 )  
(conduct  r e f l e c t i n g  on h i s  f i t n e s s  t o  p r a c t i c e ) .  



IV. Recommendation as to'Disciplinary measures to be applied: I -------- 
recommend that the respondent receive a public reprimand as requested 
by complainant. The parties had originally stipulated at the hearing 
that respondent would file a satisfaction of judgment since it was 
felt that the judgment could not be vacated under Fla. SCR 7.190(b) 
because over one year has passed since entry. However, the client 
has not paid the fee and an argument could be made that the one year 
prohibition only applies where the motion is nade by a party against 
whom a judgment has been entered. Eere, the moving party would be 
one who has received a favorable judgment. Therefore, I recommend 
that respondent take every reasonable step to vacate the judgment 
within thirty (30) days of the final judgment in this cause. 

V. Personal History and Past ~isciplinary Record: After finding of --------- 
guilt and prior to recommending discipline, I considered the following 
personal history and prior disciplinary record of the respondent, to 
wit: 

Age: 42 
Date admitted to Bar: May 22, 1975 
Prior disciplinary convictions and disciplinary measures imposed 
therein: Private reprimand administered before the Board of 
Governors. 

VI. Statement of costs'and manner in which cost should be taxed: I find 
the following costs were reasonably incurred by The Florida Bar. 

A. Grievance Committee Level Costs 
1. Administrative Costs $150.00 
2. Transcript Costs $275.00 
3. Bar Counsel/Branch Staff Counsel $187.65 

Travel Costs $138.87 

E. Referee Level Costs 
1. Administrative Costs $150.00 
2. Transcript Costs $507.80 
3. Bar Counsel/Branch Staff Counsel 

Travel Costs $194.17 

C. Miscellaneous Costs 
Staff Investigator Expenses 

TOTAL ITEMIZED COSTS: $1,721.82 

It is apparent that other costs have or nay be incurred. It is 
recommended that all such costs and expenses together with the fore- 
going itemized costs be charged to the respondent, and that interest 
at the statutory rate shall accrue and be payable beginning thirty 
(30) days after the judgment in this case becomes final unless a 
waiver is granted by the Board of Governors of The Florida Bar. 

Dated this day of t , 1987. 

Referee 
Q- && 

I HEREBY CERTIFY that a true copy of the foregoing has been 
furnished by mail to Thomas E. DeBerg, Assistant Staff Counsel, The 
Florida Bar, Suite C-29, Tampa Airport, Plarriott Hotel, Tampa, F1 
33607 and to Edward R. Miller, Attorney for Respondent, 2335 Tamiami 
Trail North, Suite 301, Naples, F1 33940 this 2 day of Kovember, 
1987. 




