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PRELIMINARY STATEMENT 

R e d s p o n d e n t  , BARNETT BANK OF SOUTH FLORIDA, N .A .  , w i  11 b e  

r e f e r r e d  t o  h e r e i n  as R e s p o n d e n t ;  P e t i t i o n e r ,  BLAISE PICCHI, w i l l  b e  

r e f e r r e d  t o  h e r e i n  as  P e t i t i o n e r .  

R e f e r e n c e s  t o  t h e  R e c o r d  w i l l  b e  d e s i g n a t e d  as ( " R " ) ,  a n d  

f o l l o w e d  by t h e  a p p r o p r i a t e  p a g e  number.  

STATEMENT OF THE FACTS AND CASE 

P e t i t i o n e r  r e l i es  on  i t s  S t a t e m e n t  o f  F a c t  a n d  C a s e  as 

c o n t a i n e d  i n  h i s  main  B r i e f .  



POINTS INVOLVED 

DID THE TRIAL COURT ACT WITHIN I T S  SOUND 
DISCRETION BY REFUSING TO SET ASIDE THE DEFAULT? 

DOES FLORIDA RULE OF C I V I L  PROCEDURE 1.500(b) 
REQUIRE A NOTICE OF HEARING BEFORE ENTRY OF A 
DEFAULT FOLLOWING FILING OF A NOTICE OF 
APPEARANCE? (CERTIFIED QUESTION) 



ARGUMENTS I and I1 

Responden t  a r g u e s  t h a t  a  " N o t i c e  o f  Appea rance"  may n o t  b e  

p r o v i d e d  f o r  by t h e  rules of civil procedure; however ,  it i s  n o t  

p r e c l u d e d  by t h e  rules,and h a s  been  g i v e n  some d e  f a c t o  j u s t i f i c a t i o n  

by t h e  c o u r t s .  Responden t  c i t e s  P u b l i c  Gas Company v s .  Wea the rhead  

Company, 402 S .  2d 1026  ( F l a .  1 9 8 2 ) .  I n  Wea the rhead ,  t h e  c o r p o r a t e  

c o u n s e l  f i l e d  a Notice o f  Appea rance  b e f o r e  f i l i n g  a Motion t o  

D i s m i s s ,  wh ich  was d e n i e d .  The i s s u e  i n v o l v e d  i n  Wea the rhead  w a s  

whether the  f i l i n g  of  a Notice  o f  Appearance subjected the  party t o  

the  Court's  j u r i s d i c t i o n .  T h i s  C o u r t ,  p e r h a p s  a c k n o w l e d g i n g  t h a t  a  

Notice o f  Appea rance  h a s  a b s o l u t e l y  n o  b a s i s  o r  e x i s t e n c e  i n  l a w ,  

r u l e d  t h a t  t h e  "... f i l i n g  o f  a  Notice o f  Appea rance  [ b y  W e a t h e r h e a d ]  

d i d  n o t  wa ive  i t s  r i g h t  t o  claim l a c k  o f  j u r i s d i c t i o n  o v e r  i t s  

p e r s o n , .  . . "  This C o u r t ,  a c c o r d i n g l y ,  ruled t h a t  t h e  f i l i n g  o f  a p a p e r  

n o t  p r o v i d e d  f o r  by t h e  R u l e s  o f  C i v i l  P r o c e d u r e  w a s  n o t h i n g .  A s  

s u c h ,  Weatherhead supports Petitioner's ~osi-tion herein. 

Responden t  a r g u e s  t h a t  a  " N o t i c e  o f  A p p l i c a t i o n "  would  b e  

p u r p o s e l e s s ,  u n l e s s  g i v e n  i n  ample  t i m e  t o  p e r m i t  some m e a n i n g f u l  

a c t i o n  t o  b e  t a k e n  upon i t s  r e c e i p t .  S e e  Cohen v .  B a r n e t  Bank o f  

S o u t h  F l o r i d a ,  N . A . ,  433 S o  2d 1354 ( F l a .  3 r d  DCA 1 9 8 3 ) .  I n  t h e  case 



at bar, Respondent was given ample time to take some meaningful action 

in as much as it was served with Petitioner's Motion for Default on 

January 27th, 1986. A Default was entered on February 3rd, 1986. 

Without question, Respondent could have filed its Motion to Dismiss, 

or other responsive pleading, within five (5) days of service of the 

Motion; it had an opportunity to take meaningful action, but chose to 

ignore the r u l e s .  Iil CollelL, the Appellate Court stated at page 

1355 that "... five days must be added to the time in which responsive 
action is permitted or required when ... service is by mail." It 

should be noted that Cohen expressly provides that five days or more 

is ample; Cohen did not decide the issue of whether a hearing and 

notice are required in an application for Default. See Cohen, 433 So 

Respondent's position was to wast.e valuable time and 

resources of the Court, and the respective parties. What other reason 

could there be? 

The District Court of Appeal in Leon Shaffer Golmich 

Advertising, Inc. vs. Cedar, 423 So 2d 1015 (Fla. 4 DCA 1982), 

condemned the use of a Notice of Appearance when it stated at page 



" . . . t h e  m i s u s e  w a s  t h a t  o f  A p p e l l a n t ' s  a t t o r n e y  
by  f i l i n g  a Notice o f  A p p e a r a n c e  a d m i t t e d l y  
b e c a u s e  h e  knew t h e  C l e r k  c o u l d  n o t  e n t e r  a 
d e f a u l t  w i t h  t h e  Notice i n  t h e  C o u r t  f i l e  a n d  
d o i n g  so f o r  t h e  p u r p o s e  o f  g e t t i n g  a d d i t i o n a l  
t i m e  i n  which  t o  p l e a d .  W e  b e l i e v e  t h i s  p r a c t i c e  
i s  u s e d  o f t e n  by  o t h e r s ,  a n d  w e  condemn i t . "  

Y e t  t h e  so le  r e a s o n  R e s p o n d e n t  o n l y  f i l e d  a  Notice o f  A p p e a r a n c e  w a s ,  

"You c a n ' t  e n t e r  a d e f a u l t  w i t h o u t  c a l l i n g  u p  f o r  a H e a r i n g  a f t e r  a 

N o t i c e  o f  A p p e a r a n c e  i s  f i l e d "  ( R 2 6 ) .  

R e s p o n d e n t  h a d  a number o f  a l t e r n a t i v e s  o p e n .  One w a s  t o  

t e l e p h o n e  o p p o s i n g  c o u n s e l ,  a n d  a s k  f o r  a r e a s o n a b l e  e x t e n s i o n .  I f  

t h a t  w a s  n o t  a g r e e a b l e ,  t h e n  R e s p o n d e n t  c o u l d ,  s e c o n d ,  f i l e  a Mot ion  f o r  

Extension of Time.  T h i r d ,  it c o u l d  h a v e  f i l e d  i t s  Mot ion  t o  D i s m i s s  

s o o n  a f t e r  r e c e i v i n g  t h e  Mot ion  f o r  D e f a u l t .  None o f  t h e  a b o v e  

o p t i o n s  were d o n e ;  i n s t e a d ,  w i t h o u t  c a u s e ,  R e s p o n d e n t  w a i t e d  more t h a n  

t w o  months  u n t i l  it s e r v e d  a r e s p o n s i v e  p l e a d i n g .  

R e s p o n d e n t  a r g u e s  w i t h  some f o r c e  t h a t  a l l  P e t i t i o n e r  h a d  

t o  d o  w a s  s e n d  o u t  a  n o t i c e d  h e a r i n g  on  i t s  Mot ion  f o r  D e f a u l t  a f t e r  

o n l y  a Notice o f  A p p e a r a n c e  was f i l e d ;  a n d  t h a t  t h e  f a i l u r e  t o  d o  so 

h a s  c a u s e d  t h e  t r i a l  C o u r t  i n  Broward C o u n t y  t o  e x p e n d  much t i m e ,  

r e s o u r c e s ,  a n d  e n e r g y  c o n s i d e r i n g  t h e  i n s t a n t  mat te r ,  i n c l u d i n g  t h e  

a t t e n d a n c e  a t  s e v e r a l  h e a r i n g s .  Then ,  t h e r e  i s  t h e  a p p e l l a t e  p r o c e s s  



in the District Court of Appeal; and finally, this high Court's 

attention to the matter. In essence, it argues that Petitioner has 

prolonged the matter. Respondent's argument misses the point. As a 

matter of policy, the legal system often times incorporates rules to 

deter future misconduct. For example, although there is merit to both 

sides of the issue of whether the exclusionary rule in criminal cases 

does, in fact, deter future police misconduct, it is clear that that 

was, and still is, a basis for excluding relevant evidence if police 

improperly conduct a search of a criminal defendant's property. See 

generally Mapp v. Ohio, 367 U.S. 643 (1961), Stone v. Powell, 428 U.S. 

465 (1976). 

In entering a default, the Trial Court was following the 

law, that is, Fierro v. Lewis, 388 So 2d 1361 (Fla. 5th DCA 19801, and 

in essence, placing all parties on notice that: (1) It would not 

tolerate dilatory tactics and procrastination in litigation; (2) The 

Court would not condone a piece of paper called a Notice of 

Appearance, and that it would, and could, disregard its existence when 

not provided for by the rules. 

Respondent argues that Co-Respondent, Credit Bureau's, 

Motion to Dismiss, has not been considered as of the date of the 

service of Respondent's Brief. There is nothing in the record to 



s u p p o r t  t h a t  c o n c l u s i o n .  

I t  w a s  held that a f a i l u r e  by  a p a r t y  t o  a n  a p p e a l  t o  

p r o v i d e  n e c e s s a r y  d o c u m e n t s  i n  a n  a p p e a l  may r e s u l t  i n  a n  a f f i r m a n c e .  

S t e i n h a u e r  v .  S t e i n h a u e r ,  336 S o  2d 665  ( F l a .  4 t h  DCA 1 9 7 6 ) ;  a n d  

o t h e r s .  F u r t h e r m o r e ,  t h o s e  p a r t i c u l a r  d o c u m e n t s  were n e v e r  c o n s i d e r e d  

b y  t h e  T r i a l  C o u r t  b e f o r e  i t s  d e n i a l  o f  R e s p o n d e n t ' s  Mot ion  t o  Vacat.e, 

a n d  t o  c o n s i d e r  them f o r  t h e  f i r s t  t i m e  i n  t h i s  h i g h  Cour t .  wou ld  be 

i m p r o p e r .  S e e  S e a s h o l e  v .  F  & H J a c k s o n v i l l e ,  I n c . ,  2 5 8  S o  2d 316  

( F l a .  1st DCA 1 9 7 2 ) .  

T h i s  C o u r t  h a s  t h e  o p p o r t u n i t y  t o  d e c i d e  a n  i s s u c  t h a t  h a s  

b e e n  c o n s i d e r e d  a n d  condemned  by t h e  A p p e l l a t e  C o u r t s  o f  t h e  S t a t c  f o r  

a  number o f  y e a r s .  Is a n o t i c e d  h e a r i n g  r e q u i r e d  b c f o r e  t h e  e n t r y  ot  

a D e f a u l t  f o l l o w i n g  t h e  f i l i n g  o f  a Notice o f  A p p e a r a n c e ?  

T h i s  C o u r t  s h o u l d  a d o p t  t h e  h o l d i n g  o f  t h e  C o u r t  i n  F i e r r o ,  

a n d  a p p l y  i t  t o  t h e  i n s t a n t  case. T h i s  C o u r t  s h o u l d  r e v e r s e  t h e  

D i s t r i c t  C o u r t  o f  A p p e a l ,  F o u r t h  D i s t r i c t ,  a n d  a f f i r m  t h e  T r i a l  C o u r t  



CONCLUSION 

B a s e d  upon  t h e  f o r e g o i n g  a r g u m e n t s  c o n t a i n e d  i n  t h i s  B r i e f ,  

t h i s  C o u r t  s h o u l d  a f f i r m  t h e  T r i a l  C o u r t ,  a n d  r e v e r s e  t h e  D i s t r i c t  

C o u r t  o f  A p p e a l ,  F o u r t h  D i s t r i c t .  
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