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POINTS ON APPEAL 
(CERTIFIED QUESTIONS) 

SHOULD THE LEGISLATIVE AMENDMENT OF SECTION 95. 
031(2), FLORIDA STATUTES (1983), ABOLISHING THE 
STATUTE OF REPOSE IN PRODUCTS LIABILITY ACTIONS, 
BE CONSTRUED TO OPERATE RETROSPECTIVELY AS TO A 
CAUSE OF ACTION WHICH ACCRUED BEFORE THE 
EFFECTIVE DATE OF THE AMENDMENT? 

THAT ACCRUED AFTER THE BATTILLA DECISION BUT 
BEFORE THE PULLUM DECISION? 



INTRODUCTION 

P u r s u a n t  t o  t h i s  C o u r t ' s  b r i e f i n g  s c h e d u l e  d a t e d  May 5 ,  

1 9 8 7 ,  R e s p o n d e n t ,  CHICAGO DRYER COMPANY LAUNDRY MACHINES, 

h e r e b y  f i l e s  i t s  I n i t i a l  B r i e f  o n  t h e  Merits. 

R e s p o n d e n t  w a s  a c o - d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  

R e s p o n d e n t ,  CHICAGO DRYER COMPANY LAUNDRY MACHINES was t h e  

m a n u f a c t u r e r  o f  a g a s  h e a t e d  f l a t w o r k  i r o n e r .  

P e t i t i o n e r  w a s  t h e  P l a i n t i f f  i n  t h e  t r i a l  c o u r t  a n d  

s o u g h t  d a m a g e s  a g a i n s t  t h e  R e s p o n d e n t  u n d e r  a t h e o r y  o f  

p r o d u c t s  l i a b i l i t y .  

The c o - d e f e n d a n t  i n  t h e  t r i a l  c o u r t ,  BARING INDUSTRIES, 

INC., w a s  t h e  d i s t r i b u t o r  o f  t h e  g a s  h e a t e d  f l a t w o r k  i r o n e r .  

The Record-on-Appeal  w i l l  b e  r e f e r r e d  t o  a s  "R- " 

f o l l o w e d  by t h e  a p p r o p r i a t e  p a g e  number.  

R e f e r e n c e  t o  P e t i t i o n e r ' s  B r i e f  w i l l  b e  r e f e r r e d  to  a s  

"PB- I' f o l l o w e d  by t h e  a p p r o p r i a t e  p a g e  number.  

P e t i t i o n e r  w i l l  b e  r e f e r r e d  t o  a s  " P e t i t i o n e r "  o r  by h e r  

p r o p e r  name. 

R e s p o n d e n t  w i l l  b e  r e f  e r r e d  t o  a s  " R e s p o n d e n t " ,  CHICAGO 

DRYER a n d / o r  MANUFACTURER. 

C o - d e f e n d a n t  ( A p p e l l e e / R e s p o n d e n t )  w i l l  b e  r e f e r r e d  t o  

a s  BARING INDUSTRIES o r  DISTRIBUTOR. 

A l l  e m p h a s i s  i n  t h e  I n i t i a l  B r i e f  o f  R e s p o n d e n t  i s  

s u p p l i e d  b y  c o u n s e l  u n l e s s  o t h e r w i s e  n o t e d .  



STATEMENT OF THE CASE/FACTS 

The R e s p o n d e n t  , CHICAGO DRYER COMPANY LAUNDRY MACHINES, 

a c c e p t s  t h e  P e t i t i o n e r ' s  S t a t e m e n t  o f  t h e  C a s e  a n d  F a c t s  w i t h  

t h e  f o l l o w i n g  e x c e p t i o n s :  

1. S u b s e q u e n t  t o  R e s p o n d e n t '  s f i l i n g  a n  Amended Mot ion  

t o  D i s m i s s  b a s e d  o n  t h e  S t a t u t e  o f  L i m i t a t i o n s  ( R .  1 7 - 1 8 ] ,  

t h e  R e s p o n d e n t ,  o n  December 1 8 ,  1 9 8 4 ,  f i l e d  a  Mot ion  t o  Amend 

i t s  A f f i r m a t i v e  D e f e n s e s  (R-20)  w h i c h  was  g r a n t e d  o n  December 

20,  1 9 8 5  ( R - 3 1 ) .  

2. R e s p o n d e n t ' s  M o t i o n  f o r  Summary J u d g m e n t  w a s  f i l e d  

o n  May 1 9 ,  1986  (R-76-78) .  From May 1 9 ,  1986 when R e s p o n d e n t  

f i l e d  i t s  Mot ion  f o r  Summary J u d g m e n t  b a s e d  upon t h e  d e c i s i o n  

o f  P u l l u m  v.  C i n c i n n a t i ,  I n c . ,  476 So.2d 657 ( F l a .  1 9 8 5 )  a n d  

t h e  J u l y  1 4 ,  1986  h e a r i n g  o n  t h e  M o t i o n  f o r  Summary J u d g m e n t ,  

C h a p t e r  86-272,  Laws o f  F l o r i d a  ( 1 9 8 6 )  became e f f e c t i v e .  

3. P e t i t i o n e r ' s  S t a t e m e n t  o f  t h e  F a c t s  r e l a t i v e  t o  t h e  

i n j u r y  s u f f e r e d  by P e t i t i o n e r  a n d  t h e  c a u s e  o f  t h a t  i n j u r y ,  

a r e  b a s e d  o n  t h e  a l l e g a t i o n s  made i n  h e r  C o m p l a i n t  (R-1-61. 

T h i s  m a t t e r  i s  b e f o r e  t h e  C o u r t  o n  two c e r t i f i e d  q u e s t i o n s  

f rom t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  w h i c h  a f f  i r m e d  F i n a l  

Summary J u d g m e n t s  e n t e r e d  i n  f a v o r  o f  t h e  R e s p o n d e n t .  By n o t  

c o n t e s t i n g  t h e  f a c t u a l  s t a t e m e n t s  made by t h e  P e t i t i o n e r ,  

R e s p o n d e n t  i s  n o t  c o n c e d i n g  t h a t  P e t i t i o n e r ' s  a l l e g a t i o n s  a r e  

t r u e .  



SUMMARY OF THE ARGUMENT 

P e t i t i o n e r ' s  c a u s e  o f  a c t i o n  i s  b a s e d  upon a n  i n j u r y  s h e  

r e c e i v e d  f r o m  a n  a l l e g e d l y  d e f e c t i v e  p r o d u c t  m a n u f a c t u r e d  a n d  

d i s t r i b u t e d  b y  R e s p o n d e n t  a n d  B a r i n g  I n d u s t r i e s ,  

r e s p e c t i v e l y .  The a c c i d e n t  o c u r r e d  o n  December 1 7 ,  1 9 8 2 ,  

w h i c h  was  a p p r o x i m a t e l y  1 5  y e a r s  a f t e r  t h e  p r o d u c t  was  

d e l i v e r e d  t o  t h e  o r i g i n a l  p u r c h a s e r .  

A s  o f  S e p t e m b e r ,  1 9 7 9 ,  F l o r i d a  S t a t u t e  S 9 5 . 0 3 1 ( 2 ) ,  

e f f e c t i v e l y  b a r r e d  a n y  p r o d u c t s  l i a b i l i t y  s u i t  a g a i n s t  

R e s p o n d e n t  a s  t h e  m a n u f a c t u r e r  o f  t h i s  g a s  h e a t e d  i r o n i n g  

m a c h i n e .  

P e t i t i o n e r ' s  C o m p l a i n t  f o r  damages  a g a i n s t  R e s p o n d e n t  

was  f i l e d  o n  S e p t e m b e r  30,  1 9 8 3 ,  r e l y i n g  upon t h e  Supreme 

C o u r t ' s  d e c i s i o n  i n  B a t t i l l a  v.  A l l i s  C h a l m e r s  M a n u f a c t u r i n g  

Company,392 So.2d 874  ( F l a .  1 9 8 0 )  w h i c h  h e l d  S 9 5 . 0 3 1 ( 2 )  

u n c o n s t i t u t i o n a l .  On A u g u s t  29 ,  1 9 8 5 ,  i n  P u l l u m  v. 

C i n c i n n a t i ,  I n c . ,  476 So.2d 657 ( F l a .  1 9 8 5 )  , t h e  Supreme 

C o u r t  r e c e d e d  f r o m  t h e  B a t t i l l a  d e c i s i o n  a n d  h e l d  t h e  S t a t u t e  

o f  Repose  t o  b e  c o n s t i t u t i o n a l .  On J u l y  1, 1 9 8 6 ,  t h e  

l e g i s l a t u r e  amended F l o r i d a  S t a t u t e  5 95 .031  ( 2 )  t h e r e b y  

r e p e a l i n g  t h e  1 2  y e a r  S t a t u t e  o f  L i m i t a t i o n  f o r  b r i n g i n g  

s u i t s  a g a i n s t  a  m a n u f a c t u r e r  f o r  p r o d u c t s  l i a b i l i t y .  The 

t r i a l  c o u r t  e n t e r e d  a Summary J u d g m e n t  i n  f a v o r  o f  R e s p o n d e n t  

o n  t h e  b a s i s  t h a t  h e r  C o m p l a i n t ,  w h i c h  w a s  f i l e d  S e p t e m b e r  

30,  1 9 8 3 ,  w a s  b a r r e d  by  t h e  t h e n  e x i s t i n g  S t a t u t e  o f  Repose .  



P e t i t i o n e r  s e e k s  t o  have t h e  b e n e f i t  o f  C h a p t e r  86-272, 

Laws o f  F l o r i d a ,  a p p l i e d  t o  h e r  " c a u s e  o f  a c t i o n n .  

The F l o r i d a  Leg i s l a  t u r e  c l e a r l y  i n d i c a t e d  no 

m a n i f e s t a t i o n  o f  i n t e n t  t h a t  t h e  law be  g i v e n  r e t r o a c t i v e  

e f f e c t .  Homemakers, I n c .  v. Gonza l ez ,  400 So.2d 965 ( F l a .  

1 9 8 1 ) ;  F o l e y  v. M o r r i s ,  339 So.2d 215 ( F l a .  1 9 7 6 ) .  

R e g a r d l e s s ,  i t  i s  R e s p o n d e n t ' s  p o s i t i o n  t h a t  a  S t a t u t e  

o f  Repose i s  d i s t i n g u i s h a b l e  f rom a  S t a t u t e  o f  L i m i t a t i o n s  

U n i v e r s a l  E n q i n e e r i n q  Corp. v. P e r e z ,  451 So.2d 463 ( F l a .  

1984 1. 

I f  t h i s  c o u r t  d e t e r m i n e s  t h a t  C h a p t e r  86-272 o p e r a t e s  

p r o s p e c t i v e l y  o n l y ,  P e t i t i o n e r  a s s e r t s  s h e  i s  t h e n  e n t i t l e d  

t o  have t h e  Pul lum d e c i s i o n  a p p l i e d  p r o s p e c t i v e l y  o n l y  and 

t h u s  n o t  b a r  h e r  c l a i m .  

A d e c i s i o n  o f  a  c o u r t  o f  l a s t  r e s o r t  wh ich  o v e r r u l e s  a  

p r i o r  d e c i s i o n  i s  r e t r o s p e c t i v e  a s  w e l l  a s  p r o s p e c t i v e  i n  i t s  

o p e r a t i o n  u n l e s s  d e c l a r e d  by t h e  o p i n i o n  t o  have p r o s p e c t i v e  

e f f e c t  o n l y .  B lack  v. ~ e s m i t h ,  475 So.2d 963   la. 1st DCA 

1 9 8 5 ) ;  C a s s i d y  v. F i r e s t o n e  T i r e  Rubber Company, 495 So.2d 

801  ( F l a .  1st DCA 1 9 8 6 ) .  The Pul lum d e c i s i o n  was s i l e n t  on 

t h i s  m a t t e r .  

P e t i t i o n e r  re l ies  upon F l o r i d a  F o r e s t  and Park  S e r v i c e  

v. S t r i c k l a n d ,  154  F l a .  472,  18  So.2d 251 ( 1 9 4 4 )  t o  i n d i c a t e  

t h a t  s h e  h a s  a  p r o p e r t y  r i g h t  which  is d e s t r o y e d  by t h e  

r e t r o a c t i v e  a p p l i c a t i o n  o f  Pullum. S i n c e  P e t i t i o n e r  a c q u i r e d  



h e r  r i g h t  o n l y  a s  a  r e s u l t  o f  a n  a c c i d e n t  o v e r  w h i c h  s h e  had 

no  c o n t r o l ,  and  w h i c h  o c c u r r e d  1 2  y e a r s  a f t e r  t h e  d e l i v e r y  o f  

t h e  p r o d u c t  s h e  c l a i m s  t o  b e  d e f e c t i v e ,  s h e  c o u l d  n o t  have  

r e l i e d  upon t h e  e x i s t e n c e  o r  n o n - e x i s t e n c e  o f  t h e  S t a t u t e  o f  

Repose  a s  t o  t h e  a c c r u a l  o f  h e r  c a u s e  o f  a c t i o n .  S e e  : 

S p e c i a l l y  C o n c u r r i n g  o p i n i o n  o f  J u s t i c e  G r i m e s  i n  N i s s a n  

Motor  Company, L t d ,  v ,  Lynn P h l i e g e r ,  1 2  FLW 256 (May 28 ,  

1987 ,  Supreme C o u r t ,  C a s e  No. 68-823) .  



ARGUMENT 

ISSUE I 

SHOULD THE LEGISLATIVE AMENDMENT OF 
SECTION 95.031(2), FLORIDA STATUTES 
(1983), ABOLISHING THE STATUTE OF REPOSE 
IN PRODUCTS LIABILITY ACTIONS, BE 
CONSTRUED TO OPERATE RETROSPECTIVELY AS 
TO A CAUSE OF ACTION WHICH ACCRUED BEFORE 
THE EFFECTIVE DATE OF THE AMENMENT? 

I n  c o n s i d e r i n g  t h i s  q u e s t i o n ,  t h e  P e t i t i o n e r  is  a s k i n g  

t h i s  C o u r t  t o  c o n s t r u e  t h e  l e g i s l a t i v e  i n t e n t  i n  a  manner  

w h i c h  would  make C h a p t e r  86 -272 ,  Laws o f  F l o r i d a ,  r e t r o a c t i v e -  

l y  a p p l y  t o  a  c a u s e  o f  a c t i o n  t h a t  w a s  p r e v i o u s l y  b a r r e d  

m e r e l y  b e c a u s e  t h e  c a u s e  w a s  s t i l l  w i t h i n  t h e  j u d i c i a l  s y s t e m  

when t h e  new l a w  became e f f e c t i v e .  

If t h e  S t a t u t e  o f  R e p o s e  a n d  t h e  R e p e a l  o f  t h e  S t a t u t e  

o f  R e p o s e  a r e  c o n s i d e r e d  a n a l o g u s  to  t h e  S t a t u t e  o f  

L i m i t a t i o n s ,  t h e  r e a s o n i n g  o f  t h i s  C o u r t  i n  F o l e y  v .  Morris, 

339 So.2d 215  ( F l a .  1 9 7 6 )  i s  a p p l i c a b l e .  I n  F o l e y ,  t h e  C o u r t  

h e l d  t h a t :  

S i n c e  t h e  p r e s u m p t i o n  i s  a g a i n s t  
r e t r o a c t i v e  a p p l i c a t i o n  o f  a  S t a t u t e  
w h e r e  t h e  l e g  i s l a  t u r e  h a s  n o t  e x p r e s s l y  
i n  c l e a r  a n d  e x p l i c i t  l a n g u a g e  e x p r e s s e d  
a n  i n t e n t i o n  t h a t  t h e  s t a t u t e  b e  so 
a p p l i e d  a n d  r e c o g n i z i n g  t h e  a u t h o r i t y  o f  
t h e  l e g i s l a t u r e  t o  a d o p t  t h e  S t a t u t e  o f  
L i m i t a t i o n s  w h i c h  r e t r o a c t i v e l y  s h o r t e n s  
t h e  p e r i o d  o f  l i m i t a t i o n s ,  p r o v i d i n g  a  
r e a s o n a b l e  t i m e  a s  a l l o w e d  by  t h e  s t a t u t e  
w i t h i n  w h i c h  t o  f i l e  s u i t ,  w h e r e  t h e r e  i s  
m a n i f e s t  l e g i s l a t i v e  i n t e n t  t o  r e t r o a c -  
t i v e l y  s h o r t e n  t h e  p e r i o d ,  w e  m u s t  l o o k  
to  t h e  l a n g u a g e .  . . 

C l e a r l y ,  i n  t h e  a b s e n c e  o f  a  c l e a r  m a n i f e s t a t i o n  o f  

l e g i s l a t i v e  i n t e n t  t o  t h e  c o n t r a r y ,  t h e  S t a t u t e  o f  

L i m i t a t i o n s  i s  c o n s t r u e d  a s  p r o s p e c t i v e  o n l y  a n d  n o t  



r e t r o s p e c t i v e  i n  t h e i r  o p e r a t i o n .  S e e  a l s o  Homemakers, I n c .  

v. G o n z a l e z ,  400 So.2d 965  ( F l a .  1 9 8 1 ) .  

F u r t h e r ,  t h e  C o u r t s  c a n n o t  and  s h o u l d  n o t  u n d e r t a k e  t o  

s u p p l y  words  p u r p o s e l y  o m i t t e d  f rom a  s t a t u t e .  On t h e  o t h e r  

hand,  e x t r e m e  c a u t i o n  s h o u l d  b e  u s e d  i n  a d d i n g  words  t o  a  

s t a t u t e  u n l e s s  i t  is o b v i o u s  t h a t  t h e  l e g i s l a t i v e  i n t e n t  

c o u l d  o n l y  be  e f f e c t u a t e d  by a d d i n g  s u c h  words .  Armst ronq  v. 

C i t y  o f  Edqewa te r ,  157  So.2d 422 ( F l a .  1 9 6 3 ) .  

I n  o r d e r  f o r  C h a p t e r  86-272 t o  be  r e t r o a c t i v e l y  a p p l i e d ,  

a s  a r g u e d  by P e t i t i o n e r ,  t h i s  C o u r t  would have t o  p r o v i d e  f o r  

a  " s a v i n g  c l a u s e "  a n d / o r  add  a d d i t i o n a l  l a n g u a g e .  

C h a p t e r  86-272,  Laws o f  F l o r i d a ,  m e r e l y  i n d i c a t e s  t h a t  

t h e  change  i n  F.S. S 9 5 . 0 3 1 ( 2 )  ( e x c l u s i o n  o f  p r o d u c t s  

l i a b i l i t y  c a s e s )  becomes e f f e c t i v e  J u l y  1, 1986. T h e r e  i s  

n o t h i n g  e l se  i n  t h e  l a n g u a g e  o f  t h a t  l aw t h a t  m a n i f e s t s  a n  

i n t e n t i o n  by t h e  l e g i s l a t u r e  t o  d o  o t h e r w i s e  t h a n  p r o s p e c t i v e -  

l y  r e p e a l  t h e  S t a t u t e  o f  Repose.  - 
There  is  a  d i s t i n c t i o n ,  however ,  be tween  a  S t a t u t e  o f  

L i m i t a t i o n s  and a  S t a t u t e  o f  Repose.  A s  s e t  f o r t h  i n  

U n i v e r s a l  E n g i n e e r i n g  Corp.  v. P e r e z ,  451  So.2d 463  la. 

1 9 8 4 ) ,  c i t i n g  Bauld  v. J . A .  J o n e s  C o n s t r u c t i o n ,  Company, 357 

So.2d 401,  402 ( F l a .  1 9 7 8 ) ,  t h e  c o u r t  s a i d :  

The v e r y  p u r p o s e  o f  e n a c t i n g  a  s a v i n g  c l a u s e  i s  to  - 
m a n i f e s t  a n  i n t e n t i o n  by t h e  l e g i s l a t u r e  t o  a p p l y  t h e  l aw  
r e t r o a c t i v e l y .  See  Nash v. A s h e r ,  342 So.2d 1038 ( F l a .  4 t h  
DCA 1 9 7 7 ) :  U n i v e r s a l  E n a i n e e r i n a  C o r ~ .  v. P e r e z .  451  So.2d . . 
463 ( F l a .  1 9 8 4 ) ;  c a r p e n t e r  v. ~ i o r i d i  C e n t r a l  c i e d i t  u n i o n ,  
369 So.2d 935  ( F l a .  1 9 7 9 ) .  



R a t h e r  t h a n  e s t a b l i s h i n g  a t i m e  l i m i t  
w i t h i n  w h i c h  [ a n ]  a c t i o n  m u s t  b e  b r o u g h t ,  
m e a s u r e d  f r o m  t h e  t i m e  o f  a c c r u a l  o f  t h e  
c a u s e  o f  a c t i o n ,  t h e s e  [ S t a t u t e  o f  
R e p o s e ]  p r o v i s i o n s  c u t  o f f  t h e  r i g h t  o f  
a c t i o n  a f t e r  a  s p e c i f i e d  t i m e  m e a s u r e d  
f r o m  t h e  d e l i v e r y  o f  a  p r o d u c t  o r  t h e  
c o m p l e t i o n  o f  work.  They d o  so 
r e g a r d l e s s  o f  t h e  t i m e  o f  t h e  a c c r u a l  o f  
t h e  c a u s e  o f  a c t i o n  o r  o f  n o t i c e  o f  t h e  
i n v a s i o n  o f  t h e  l e g a l  r i g h t .  

On o r  a b o u t  S e p t e m b e r ,  1 9 7 9 ,  F l o r i d a ' s  S t a t u t e  o f  Repose  

e f f e c t i v e l y  b a r r e d  a n y  c a u s e  o f  a c t i o n  a g a i n s t  R e s p o n d e n t  f o r  

a n y  l i a b i l i t y  a r i s i n g  f r o m  t h e  p r o d u c t  ( g a s  h e a t e d  f l a t w o r k  

i r o n e r )  m a n u f a c t u r e d  b y  R e s p o n d e n t  o n  o r  a b o u t  S e p t e m b e r ,  

1967 .  A t  t h a t  t i m e  ( S e p t e m b e r ,  1 9 7 9 ) ,  P e t i t i o n e r  had no  

c a u s e  o f  a c t i o n  a g a i n s t  R e s p o n d e n t .  On December 1 7 ,  1 9 8 2 ,  

when P e t i t i o n e r ' s  i n j u r y  o c c u r r e d ,  h e r  " r i g h t "  t o  b r i n g  a  

c a u s e  o f  a c t i o n  a g a i n s t  R e s p o n d e n t  w a s  b a s e d  on  c a s e  l a w  

d e t e r m i n i n g  t h a t  F.S. S 9 5 . 0 3 1 ( 2 0  was  u n c o n s t i t u t i o n a l .  

B a t t i l l a  v. ~ l l i s  C h a l m e r s ,  Mfg., C o . ,  392  So.2d 8 7 4  ( F l a .  

1 9 8 0 )  

P e t i t i o n e r  had no  v e s t e d  r i g h t  t h a t  was t a k e n  away f r o m  

h e r  b y  l e g i s l a t i v e  e n a c t m e n t .  When C h a p t e r  86-272,  Laws o f  

F l o r i d a ,  became e f f e c t i v e  o n  J u l y  1, 1 9 8 6 ,  P e t i t i o n e r  had no 

r i g h t s  d e n i e d  t o  h e r  s i n c e ,  u n d e r  t h e  e x i s t i n g  S t a t u t e  o f  

Repose  i n  e f f e c t  o n  t h e  d a t e  t h a t  h e r  c a u s e  o f  a c t i o n  

a c c r u e d ,  s h e  was b a r r e d  f r o m  f i l i n g  s u i t  a g a i n s t  R e s p o n d e n t .  

The B a t t i l l a  c a s e  c a n n o t  b e  c o n s i d e r e d  a s  a n  "amendmentn  t o  

t h e  S t a t u t e  o f  Repose  f o r  t h e  p u r p o s e s  o f  c r e a t i n g  a n d / o r  



g i v i n g  to  t h e  P e t i t i o n e r  a c a u s e  o f  a c t i o n  a g a i n s t  

R e s p o n d e n t .  P u l l u m  v .  C i n c i n n a t i ,  I n c . ,  476  So.2d  6 5 7   la. 

1 9 8 5 ) .  

T h u s ,  t h e  c e r t i f i e d  q u e s t i o n  m u s t  b e  a n s w e r e d  i n  t h e  

negative 



ISSUE I1 

IF NOT, SHOULD THE DECISION OF PuLLun 
V. CINCINNATI, INC., 476 S0.2d 657 (Fla. 
1985), appeal dismissed, U.S. I 

106 S.Ct. 1626, 90 L.Ed. 2d 174 (1986), 
WHICH OVERRULED BATTILLA V. ALLIS 
CHALnERS MFG. COO, 392 Soo2d 874 (Fla. 
1980), APPLY SO AS TO BAR A CAUSE OF 
ACTION TBAT ACCRUED AFTER THE BATTILLA 
DECISION BUT BEFORE THE PuLLun DECISION? 

A d e c i s i o n  o f  a c o u r t  o f  l a s t  resor t  w h i c h  o v e r r u l e s  a 

p r i o r  d e c i s i o n  i s  r e t r o s p e c t i v e  a s  w e l l  a s  p r o s p e c t i v e  i n  i t s  

o p e r a t i o n  u n l e s s  d e c l a r e d  b y  t h e  o p i n i o n  t o  h a v e  p r o s p e c t i v e  

e f f e c t  o n l y .  B l a c k  v .  N e s m i t h ,  4 7 5  So.2d  9 6 3  ( F l a .  1st DCA 

1 9 8 5 ) .  The  P u l l u m  d e c i s i o n  i s  s i l e n t  o n  t h e  q u e s t i o n  o f  

r e t r o a c t i v i t y .  The  o n l y  e x c e p t i o n ,  a n d  t h e  o n e  u p o n  w h i c h  

P e t i t i o n e r  r e l i es ,  i s  w h e r e  p r o p e r t y  o r  c o n t r a c t  r i g h t s  h a v e  

b e e n  a c q u i r e d  u n d e r  a n d  i n  a c c o r d a n c e  w i t h  a p r e v i o u s  

s t a t u t o r y  c o n s t r u c t i o n  o f  t h e  Supreme  C o u r t .  D e p a r t m e n t  o f  

R e v e n u e  v .  A n d e r s o n ,  389 So.2d  1 0 3 4  ( F l a .  1st DCA 1 9 8 0 ) ,  

r e v i e w  d e n i e d ,  399 So.2d  1 1 4 1  ( F l a .  1 9 8 1 ) ;  F l o r i d a  F o r e s t  a n d  

P a r k  S e r v i c e  v .  S t r i c k l a n d ,  1 5 4  F l a .  4 7 2 ,  1 8  So.2d  2 5 1  

( 1 9 4 4 ) .  

The  d e c i s i o n  o f  B a t t i l l a  v .  A l l i s  C h a l m e r s  Mfg. Co. ,  392  

So.2d  8 7 4  ( F l a .  1 9 8 0 )  i n  n o  way c r e a t e d  a p r o p e r t y  i n t e r e s t  

a n d / o r  c o n t r a c t  r i g h t  i n  t h e  P e t i t i o n e r .  P e t i t i o n e r  ' s c a u s e  

o f  a c t i o n  a c c r u e d  a f t e r  B a t t i l l a  b y  way o f  a n  a c c i d e n t  o n  

December  1 7 ,  1 9 8 2  a n d  o v e r  w h i c h  s h e  had  n o  c o n t r o l .  A s  set  

f o r t h  i n  t h e  c o n c u r r i n g  o p i n i o n  o f  ~ u s t i c e  G r i m e s  i n  N i s s a n  

Motor Company, L t d .  v .  P h l i e g e r ,  1 2  FLW 256 (May 2 8 ,  1 9 8 7 ,  

Supreme  C o u r t ,  C a s e  N o .  68 -823)  a t  p a g e  258:  



I n  F l o r i d a  F o r e s t  a n d  P a r k  S e r v i c e  v .  
S t r i c k l a n d ,  1 5 4  F l a .  472 ,  1 8  So.2d 2 5 1  
( 1 9 4 4 ) ,  t h i s  C o u r t  a p p l i e d  t h e  e x c e p t i o n  
t o  a  c a s e  i n  w h i c h  a  w o r k e r ' s  compensa- 
t i o n  c l a i m a n t  had a p p e a l e d  a n  a d v e r s e  
d e c i s i o n  t o  t h e  C i r c u i t  C o u r t  i n  
a c c o r d a n c e  w i t h  t h e  e x i s t i n g  l aw.  A f t e r  
t h e  C i r c u i t  C o u r t  had r u l e d  i n  f a v o r  o f  
t h e  c l a i m a n t  w h i l e  t h e  c a s e  was  s t i l l  o n  
a p p e a l ,  t h e  Supreme C o u r t  had o v e r r u l e d  
t h e  p r i o r  d e c i s i o n  a n d  h e l d  t h a t  t h o s e  
s e e k i n g  r e v i e w  o f  d e c i s i o n s  o f  d e p u t y  
c o m m i s s i o n e r s  i n  w o r k e r ' s  c o m p e n s a t i o n  
c a s e s ,  m u s t  f i r s t  e x h a u s t  t h e i r  r e m e d i e s  
by way o f  a p p e a l  t o  t h e  F l o r i d a  
I n d u s t r i a l  Commiss ion.  The S t r i c k l a n d  
C o u r t  r e c o g n i z e d  t h a t  t h e  c l a i m a n t  had 
r e l i e d  o n  e x i s t i n g  p r o c e d u r e s  when he  
a p p e a l e d  t o  t h e  C i r c u i t  C o u r t  a n d  r e f u s e d  
t o  p e n a l i z e  him f o r  f a i l i n g  t o  a p p e a l  t o  
t h e  F l o r i d a  I n d u s t r i a l  Commiss ion when he  
had n o  r e a s o n  t o  know t h a t  he s h o u l d  d o  
SO..  .. 

The r e c e n t  d e c i s i o n s  i n  ~ a i t  [ p a i t  
v. F o r d  Motor Company, 500 K 2 d  743 
( F l a .  5 t h  DCA 1 9 8 7 ) l  and  C a s s i d y  v .  
F i r e s t o n e  T i r e  & R u b b e r  Company, 495  
So.2d 8 0 1  ( F l a .  1s DCA 1 9 8 6 ) ,  i n  w h i c h  
P u l l u m  w a s  r e t r o s p e c t i v e l y  a p p l i e d  may b e  
d i s t i n g u i s h e d  b e c a u s e  i n  b o t h  o f  t h o s e  
c a s e s  t h e  a c c i d e n t s  o c c u r r e d  beyond t h e  
1 2  y e a r  p e r i o d  o f  t h e  S t a t u t e  o f  Repose .  
T h e r e ,  t h e  c l a i m a n t s  r i g h t s  were a c q u i r e d  
o n l y  a s  a  r e s u l t  o f  a c c i d e n t s  o v e r  w h i c h  
t h e y  had n o  c o n t r o l ,  a n d  t h e r e  was  no  
r e l i a n c e  upon  e x i s t i n g  l a w  p e r t a i n i n g  to  
t h e  l e n g t h  o f  t i m e  w i t h i n  w h i c h  t h e y  
c o u l d  b r i n g  s u i t .  

C l e a r l y ,  P e t i t i o n e r  c a n n o t  show a n y  r e a s o n  to  d e p a r t  

f r o m  t h e  g e n e r a l  r u l e  i n  F l o r i d a  t h a t  P u l l u m  i s  t o  b e  

r e t r o a c t i v e l y  a p p l i e d .  

A s  s e t  o u t  i n  B l a c k  v. N e s m i t h ,  s o m e t h i n g  more i s  n e e d e d  

t h a n  j u s t  t h e  " f i n a n c i a l  co s t  o f  i n i t i a t i n g  l i t i g a t i o n "  t o  b e  

s u f f i c i e n t  f o r  t h i s  c o u r t  t o  g i v e  a n y  e q u i t a b l e  c o n s i d e r a t i o n  

to  P e t i t i o n e r .  C a s s i d y  v .  F i r e s t o n e  T i r e  & R u b b e r  Company, 



WHEREFORE, t h e  s e c o n d  c e r t i f i e d  q u e s t i o n  m u s t  b e  

a n s w e r e d  i n  t h e  a££ innative. 

CONCLUSION 

The R e s p o n d e n t ,  CHICAGO DRYER COMPANY LAUNDRY MACHINES, 

r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  H o n o r a b l e  C o u r t  c o n s t r u e  

C h a p t e r  86-272,  Laws o f  F l o r i d a ,  a s  h a v i n g  p r o s p e c t i v e  

a p p l i c a t i o n  o n l y  a n d  h o l d  t h a t  t h e  P u l l u m  d e c i s i o n  b a r s  

P e t i t i o n e r ' s  c a u s e  o f  a c t i o n .  
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