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STATEMENT OF THE FACTS AND THE CASE 

On A p r i l  1, 1986, by l e t t e r  t o  Bar Counsel  i n  t h e  Orlando o f f i c e ,  The 

F l o r i d a  Bar was asked by t h e  E i g h t e e n t h  J u d i c i a l  C i r c u i t ' s  r e p r e s e n t a t i v e  t o  

t h e  Board of Governors t o  rev iew an o p i n i o n  by t h e  F i f t h  D i s t r i c t  Court  of 

Appeal t o  de te rmine  i f  some a c t i o n  shou ld  b e  t aken  a g a i n s t  t h e  Respondent.  

Tne o p i n i o n  which t h e  Board of Governor ' s  r e p r e s e n t a t i v e  asked t o  b e  reviewed 

i s  recorded  a t  Whack v .  Seminole Memorial H o s p i t a l ,  I n c o r p o r a t e d ,  456 So. 2d 

561 ( F l a .  App. 5 t h  DCA 1984) .  

( I n  Whack, s u p r a ,  t h e  F i f t h  D i s t r i c t  Court  of Appeal dec ided  t h a t  t h e  

t r i a l  j u d g e ' s  r u l i n g  was c o r r e c t  when h e  d i s m i s s e d  w i t h  p r e j u d i c e  one of t h e  

d e f e n d a n t s  i n  t h a t  c a s e  because  t h e  r e c o r d  showed t h a t  t h e  p l a i n t i f f ' s  coun- 

s e l  had a c t e d  " . . . w i t h  w i l l f u l  d i s r e g a r d  of t h e  c o u r t ' s  a u t h o r i t y  and g r o s s  

i n d i f f e r e n c e  t o  an  o r d e r  of t h e  c o u r t  . . . I 1  The a p p e l l a t e  c o u r t  concluded t h a t  

" . . . t h a t  t h e r e  was no abuse  of d i s c r e t i o n  i n  imposing t h e  s a n c t i o n  of d i s m i s s a l . . . " ) .  

The Respondent i n  t h i s  c a s e  was n o t  f u r n i s h e d  a  copy of t h e  above r e f e r -  

enced letter u n t i l  October 15,  1986, approx imate ly  f i v e  (5 )  months a f t e r  The 

F l o r i d a  Bar i n s t i t u t e d  d i s c i p l i n a r y  p roceed ings  h e r e i n .  Moreover, t h e  r e c o r d  

a l s o  r e f l e c t s  t h a t  t h e  aforement ioned l e t t e r  was r e c e i v e d  by The F l o r i d a  Bar 

p r i o r  t o  t h e  r e f e r e e ' s  r e p o r t  i n  The F l o r i d a  Bar v .  Golden, 502 So. 2d 891 

( F l a .  1987) ,  be ing  s e r v e d  upon Respondent and long b e f o r e  t h i s  Court  imposed 

d i s c i p l i n e  i n  t h a t  c a s e  by i t s  o r d e r  of February 5 ,  1987. 

I n  Golden, s u p r a ,  t h i s  Court  determined t h a t  t h e  a l l e g a t i o n s  t h e r e i n  

war ran ted  a  t e n  (10) day s u s p e n s i o n  fo l lowed  by a  one (1 )  y e a r  p e r i o d  of ba r -  

s u p e r v i s e d  p r o b a t i o n .  The pnoba t ibnary  p e r i o d  i n  t h a t  c a s e  was completed with- 

o u t  f u r t h e r  d i s c i p l i n a r y  a c t i v i t y  e x c e p t  f o r  t h e  i n s t a n t  c a s e .  

I n  t h e  c a s e  b e f o r e  t h i s  Court p r e s e n t l y ,  t h e  Respondent r e c e i v e d  a n o t i c e  

of r k c e i p t  of complaint  which named Gera ld  W .  J o n e s ,  Chairman of t h e  E i g h t e e n t h  

J u d i c i a l  C i r c u i t  Grievance Committee "A", as t h e  complaining p a r t y ,  and no t  

t h e  Person who had w r i t t e n  The F l o r i d a  Bar . T h i s  n o t i c e  was r e c e i v e d  June  16,  1986. 
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The n o t i c e  r e c e i v e d  by t h e  Respondent on June  1 6 t h  f u r t h e r  r e p r e s e n t e d  

t h a t  t h e  complaint  was r e c e i v e d  on May 1 5 ,  1986. 

It was n o t  u n t i l  October 28,  1986, t h a t  t h e  g r i e v a n c e  committee h e l d  a 

h e a r i n g  and on October 30, 1986, p robab le  cause  w a s  found i n  t h e  c a s e  now be- 

f o r e  t h i s  Court .  

I t  w a s  n o t  u n t i l  May 5 ,  1987, t h a t  Respondent was s e r v e d  w i t h  a complaint  

i n  t h e  m a t t e r  p r e s e n t l y  b e f o r e  t h e  Cour t .  I 

Although a r e f e r e e  was a p p o i n t e d  t o  h e a r  t h i s  m a t t e r  on May 13,  1987, i t  

was n o t  u n t i l  December 18 ,  1987, t h a t  t h e  h e a r i n g  commenced, and t h a t  h e a r i n g  

w a s  n o t  concluded u n t i l  February 5 ,  1988. The r e f e r e e ' s  r e p o r t  w a s  s e r v e d  on 

t h e  Respondent February 29, 1988. 

The t o t a l  e l a p s e d  t ime  from r e c e i p t  by The F l o r i d a  Bar of t h e  l e t t e r  d a t e d  

A p r i l  1, 1986, u n t i l  t h e  s e r v i c e  of t h e  r e f e r e e ' s  r e p o r t  on February 29, 1988, 

was twenty three~i i  ( 2 3 )  months. 

During t h e  pendency of t h e  p roceed ings  now b e f o r e  t h i s  c o u r t ,  t h e  Respon- 

d e n t  h a s  completed t h e  t e n  (10) day s u s p e n s i o n  and t h e  one (1)  y e a r  p r o b a t i o n  

i n  t h e  c a s e  which was s t i l l  pending a t  t h e  t ime  t h e  p r e s e n t  c a s e  was begun. 

On A p r i l  2 ,  1988, t h e  Respondent f i l e d  a P e t i t i o n  For Review of  t h e  r e f e r e e ' s  

r e p o r t  s e r v e d  o n  February 29, 1988. 



SUMMARY OF ARGUMENT 

It would b e  g r o s s l y  u n f a i r  t o  t h e  Respondent,  t o  h i s  c l i e n t s ,  and 

would s e r v e  none of t h e  purposes  g i v e n  f o r  imposing d i s c i p l i n e  t o  suspend 

t h e  Respondent f o r  90 days  and i n  e s s e n c e  ex tend  h i s  pnoba t ion  f o r  a n o t h e r  

y e a r  on t h e  f a c t s  r e l i e d  upon by t h e  Refe ree .  

The.; c a s e  which i s  t h e  b a s i s  f o r  t h e s e  d i s c i p l i n a r y  p rocedures  i s  

s t i l l  a c t i v e  and ongoing a g a i n s t  t h e  remaining defendan t .  To suspend 

t h e  Respondent a t  t h i s  t ime would o n l y  add t o  t h e  de lay  t h a t  The F l o r i d a  

Bar i s  accus ing  t h e  Respondent of b e i n g  n e g l i g e n t  i n  a v o i d i n g  i n  t h e  f i r s t  

p l a c e .  

Indeed t o  suspend t h e  Respondent a t  a l l  i n  l i g h t  of t h e  undue d e l a y  by 

The F l o r i d a  Bar i n  p r o s e c u t i n g  t h i s  matter would b e  a n  e g r e g i o u s  d e p a r t u r e  

from t h e  s t a n d a r d s  of d i s c i p l i n e  u s u a l l y  imposed i n  c a s e s  of t h i s  t y p e .  

WHEKEFORE, t h e  Respondent a s k s  t h i s  Court  t o  e n t e r  a p u b l i c  reprimand 

i n  t h i s  c a u s e  and a  one y e a r  p r o b a t i o n a r y  p e r i o d  t o  run  concur ren t  

nunc pro tunc  w i t h  t h e  p r o b a t i o n a r y  p e r i o d  a l r e a d y  completed i n  The 
--. 

F l o r i d a  Bar  v. Golden, 502 So.2d 891 ( F l a .  1987) .  



ARGUMENT I 

THE EVIDENCE RELIED UPON BY THE 
REFEREE DOES NOT ESTABLISH THAT 
RESPONDENT WAS NEGLIGENT AS A  
MATTER OF LAW OR FACT 

The Respondent a r g u e s  t h a t  none of t h e  f a c t s  r e l i e d  upon by t h e  

R e f e r e e  e s t a b l i s h e d  n e g l e c t .  These p roceed ings  were p r e c i p i t a t e d  by 

a  concern over  two A p p e l l a t e  o p i n i o n s .  Whack v .  Seminole Memorial 

H o s p i t a l  I n c o r p o r a t e d ,  456 So.2d 561 ( F l a .  App. 5 t h  DCA 1984) concluded 

t h a t  a  d i s m i s s a l  o f  one  of t h e  m u l t i p l e  d e f e n d a n t s  must b e  a f f i r m e d .  

While t h e  A p p e l l a t e  Court  d i d  p o s i t  t h a t  Respondent had a c t e d  " . . .wi th  

a  w i l l f u l  d i s r e g a r d  o f  t h e  C o u r t ' s  a u t h o r i t y  and g r o s s  i n d i f f e r e n c e  

t o  a n  o r d e r  of t h e  Court" i t  made no d e t e r m i n a t i o n  a s  t o  whether 

t h e s e  a c t i o n s  were n e g l i g e n t .  Indeed,  t h e  s a n c t i o n  of d i s m i s s a l  

was imposed a s  punishment f o r  f a i l u r e  t o  a b i d e  by t h e  r u l e s  of 

p rocedure  w i t h  no f a c t u a l  d e t e r m i n a t i o n  as t o  why such f a i l u r e  o c c u r r e d .  

As s t a t e d  i n  Whack s u p r a :  

"Appellant  made no showing t h a t  h e  e i t h e r  a t t empted  
t o  comply w i t h  t h e  d i s c o v e r y  o r d e r  o r  communicated 
any e x p l a n a t i o n  o r  e x c u s e  t o  t h e  c o u r t  by t h e  t ime  
of t h e  hear ing" .  

Whack v.  Seminole Memorial H o s p i t a l  I n c o r p o r a t e d ,  487 So.2d 1091 ( F l a .  

App. 5  D i s t .  1986) concluded t h a t  a  summary judgment a g a i n s t  one o f  

t h e  remaining d e f e n d a n t s  must b e  a f f i r m e d  i n s o f a r  a s  t h e  Respondent 

had n o t  demonstra ted any j u d i c i a l  a b u s e  i n  g r a n t i n g  s a m e  because  " . . . t h e r e  

was no c l e r i c a l  e r r o r ,  b r i e f  de lay ,  o r  i n e x c u s a b l e  i n a d v e r t a n c e  i n  

P l a i n t i f f ' s  f a i l u r e  t o  respond t o  Request  t o  Admit f o r  i n  e x c e s s  of 

two (2)  years" .  The c o u r t  i n  t h i s  c a s e  a f f i r m e d  t h e  judgment b u t  s p e c i f i c a l l y  

no ted  t h a t :  

"The h e a r i n g  a t  which t h e  P l a i n t i f f ' s  a t t o r n e y  had 
t h e  o p p o r t u n i t y  and presumably d i d  o f f e r  h i s  r e a s o n s  
f o r  n o t  f i l i n g  t h e  answers was n o t  r ecorded  s o  we have 
no knowledge i n  t h a t  r e g a r d .  The t r i a l  j u d g e ' s  r u l i n g  
i s  presumpt ive ly  c o r r e c t ,  s o  we have no c h o i c e  b u t  t o  
a f f i r m  h i s  f i n d i n g s  and t h e  order" .  



It i s  apparen t  from t h e  r eco rd  t h a t  t h e  Refe ree  could on ly  r e l y  

upon t h e  language found i n  Whack v .  Seminole Memorial Hosp i t a l  Incorpora ted  

456 So.2d 561 (F l a .  App. 5 t h  DCA 1984) and Whack v .  Seminole Memorial H o s p i t a l  

I nco rpo ra t ed ,  487 So.2d 1091 (F l a .  App. 5  D i s t .  1986) a s  w e l l  a s  t h e  

tes t imony of t h e  Respondent a s  t h e  f a c t u a l  b a s i s  f o r  h i s  recommendations. 

The F l o r i d a  Bar I n t e g r a t i o n  Rule ,  A r t i c l e  X I ,  11 .06(9) (a )  e s t a b l i s h e s  

t h a t  a  Re fe r ee ' s  f i n d i n g s  s h a l l  have t h e  same presumption of  c o r r e c t n e s s  

a s  t h e  judgment of t h e  t r i e r  of f a c t s  i n  a  c i v i l  proceeding.  Th is  Court  

has  e s t a b l i s h e d  t h a t  such a  presumption w i l l  n o t  b e  over tu rned  absen t  

a  c l e a r  showing t h a t  t hey  a r e  c l e a r l y  e r roneous  o r  l a ck ing  e v i d e n t i a r y  

suppo r t ,  The F l o r i d a  Bar v .  F i e l d s ,  482 So.2d 1354, 1359 ( F l a .  1986).  

I n  t h i s  c a s e  t h e  r eco rd  c l e a r l y  demonstra tes  t h e  absence of c l e a r  and 

convincing ev idence  of  n e g l e c t  and moreover s p e c i f i c a l l y  con t a in s  no 

e v i d e n t i a r y  suppor t  f o r  t h e  conc lus ion  reached by t h e  Refe ree  t h a t  t h e  

f a c t s  i n  t h e  r e co rd  l e g a l l y  and e t h i c a l l y  c o n s t i t u t e  n e g l e c t .  Indeed,  

i t  appears  t h a t  t h e  Refe ree  ha s  made a  de t e rmina t i on  on t h e  f a c t s  b e f o r e  

him t h a t  n e i t h e r  t h e  t r i a l  c o u r t  nor  t h e  a p p e l l a t e  c o u r t  was a b l e  t o  a r r i v e  

a t  from a  review of t h e  same f a c t s .  Moreover, i t  does n o t  appear  from t h e  

r eco rd  t h a t  e i t h e r  t h e  t r i a l  judge nor any of t h e  a p p e l l a t e  judges  vo i ced  

any concern over  any breach  of e t h i c s  wi th  r e s p e c t  t o  t h e  handl ing  of t h i s  

case .  



ARGUMENT I1 

THE FACTS RELIED UPON BY THE 
REFEREE ESTABLISHED THAT A 
PUBLIC REPRIMAND AND PROBATION 
COULD BE APPROPRIATE DISCIPLINE 
BUT BECAUSE OF UNDUE DELAY BY 
THE FLORIDA BAR A  PUBLIC REPRIMAND 
WOULD BE SUFFICIENT 

I n  The F l o r i d a  Bar v .  Lord,  433 So.2d 986(F la .  1983) ,  t h e  t h r e e  s t a t e d  

purposes  of any proposed d i s c i p l i n e  a r e :  
. . 

I '  F i c s t ,  t h e  judgment must b e  f a i r  t o  s o c i e t y ,  bo th  i n  terms of 
p r o t e c t i n g  t h e  p u b l i c  from u n e t h i c a l  conduct and a t  t h e  same t ime  
n o t  denying t h e  p u b l i c  t h e  s e r v i c e s  of a  q u a l i f i e d  lawyer a s  a  
r e s u l t  o f  undue h a r s h n e s s  i n  imposing p e n a l t y .  Second, t h e  
judgment must b e  f a i r  t o  t h e  respondent  b e i n g  s u f f i c i e n t  t o  
pun ish  a  b r e a c h  o f  e t h i c s  and a t  t h e  same t i m e  encourage 
r e f o r m a t i o n  and r e h a b i l i t a t i o n .  T h i r d ,  t h e  judgment must b e  
s e v e r e  enough t o  d e t e r  o t h e r s  who might b e  prone o r  tempted t o  
become i n  l i k e  v i o l a t i o n s .  " 

I n  t h e  R e f e r e e ' s  r e p o r t  t h e r e  i s  no f i n d i n g  of f r a u d ,  d e c e i t ,  nor  

p r e j u d i c e  t o  t h e  c l i e n t  i n  t h e  r e s o l u t i o n  o f  t h e i r  c a s e s  and t h e  o n l y  

r e c o r d  of p r i o r  d i s c i p l i n e  was (:I) a  p u b l i c  reprimand i n  1981 and (2 )  a  

t e n  day suspens ion  p l u s  one y e a r  b a r  s u p e r v i s e d  p r o b a t i o n  which began 

and ended d u r i n g  t h e  pendency o f  t h e s e  p roceed ings .  

The i n s t a n t  c a s e  i s  s i m i l a r  t o  The F l o r i d a  Bar v .  H o t a l i n g ,  454 

So.2d 555 ( F l a .  1984) where t h e  Court  h e l d  t h a t  a  p u b l i c  reprimand w i t h  

a  two y e a r  b a r  s u p e r v i s e d  p r o b a t i o n a r y  p e r i o d  was a p p r o p r i a t e  d i s c i p l i n e .  

I n  H o t a l i n g  t h e  R e f e r e e  recommended t h a t  t h e  Respondent b e  suspended 

f o r  e i g h t e e n  (18) monthg and b e  placed on b a r  s y p e r v i s e d  p r o b a t i o n  f o r  

two (2 )  y e a r s  a f t e r  r e a d m i t t a n c e  and r e i n s t a t e m e n t .  The Court  s t a t e d :  

" . . .Our review of p r i o r  d i s c i p l i n a r y  c a s e s  r e f l e c t s  t h a t  
t h e  d i s c i p l i n e  recommended by t h e  r e f e r e e  f o r  t h i s  o f f e n s e  
is i n a p p r o p r i a t e ,  p a r t i c u l a r l y  where t h e  conduct was n o t  
d i s h o n e s t  o r  d e c e i t f u l ,  t h e r e  was no p r i o r  d i s c i p l i n a r y  
proceeding a g a i n s t  respondent  and t h e  c l i e n t s  s u f f e r e d  no 
p r e j u d i c e  i n  t h e  f i n a l  r e s o l u t i o n  of t h e i r  c a s e s .  ... 
Under t h e  f a c t s  of t h e  i n s t a n t  c a s e ,  t h e  p r o p e r  p e n a l t y  
i s  a p u b l i c  reprimand t o g e t h e r  w i t h  a  two-year p e r i o d  of 
ba r - superv i sed  p r o b a t i o n ,  d u r i n g  which t ime  t h e  responden t  
s h a l l  q u a r t e r l y  r e p o r t  t o  t h e  B a r  a n  i n v e n t o r y  o f  h e r  
pending c a s e s .  ... I I  



The r e c o r d  r e f l e c t s  t h e r e  a r e  no a g g r a v a t i n g  f a c t o r s  t h a t  would 

j u s t i f y  t h e  d i s c i p l i n e  recommended by t h e  Refe ree  n o r  a r e  t h e r e  any 

f a c t s  t h a t  would make t h e  d i s c i p l i n e  recommended i n  H o t a l i n g  i n a p p r o p r i a t e  

i n  t h i s  c a s e .  

A d d i t i o n a l l y ,  t h e  Respondent p o s i t s  t h a t  i n  l i g h t  of t h e  undue d e l a y  

i n  p r o s e c u t i n g  t h i s  m a t t e r  by The F l o r i d a  B a r  and t h e  Refe ree  i t  would be  

m a n i f e s t l y  u n j u s t  t o  suspend Respondent a g a i n  f o r  a l l e g a t i o n s  of n e g l i g e n c e  

which were s i m i l a r  t o  t h o s e  c a u s i n g  t h e  p r e v i o u s  t e n  day suspens ion  and 

f u r t h e r  t o  p l a c e  Respondent on p r o b a t i o n  a g a i n  f o r  a p e r i o d  o f  t ime  

e q u a l  t o  t h e  p r o b a t i o n  a l r e a d y  completed.  

T h i s  s i t u a t i o n  i s  somewhat analogous t o  The F l o r i d a  Bar v.  P r i t i k i n ,  

259 So.2d 138 ( F l a .  1972) ,  where i t  was determined t h a t  t a r d y  p r o s e c u t i o n  

j u s t i f i e d  a nunc p r o  tunc  d e t e r m i n a t i o n  t h a t  a  two y e a r  s u s p e n s i o n  shou ld  

r u n  c o n c u r r e n t l y  w i t h  a p r i o r  th ree -year  suspens ion  based  on conduct 

a r i s i n g  o u t  of t h e  same g e n e r a l  scheme of t r a n s a c t i o n .  

The r e c o r d  c l e a r l y  r e e l e c t s  t h a t  ~ e s ~ o n d e n t ' s  problem a r o s e  d u r i n g  

a  p e r i o d  o f  t ime when h e  was a  f u l l  t i m e  seminary s t u d e n t  commuting t o  

a  g r a d u a t e  s c h o o l  of theology i n  A t l a n t a ,  Georgia  on a  weekly b a s i s .  S i n c e  

t h i s  t ime  h e  h a s  completed h i s  Mas te r s  of D i v i n i t y  Degree and t h e  c i rcumstances  

which gave r i s e  t o  h i s  p r e s e n t  involvement w i t h  t h e  F l o r i d a  Bar no l o n g e r  

e x i s t  . 
The Respondent concedes bha t  pe rhaps  t h e  two y e a r s  t h a t  i t  h a s  t a k e n  

t h e  Bar t o  p r o s e c u t e  t h i s  m a t t e r  may n o t  b e  s u f f i c i e n t  t o  j u s t i f y  d i s m i s s a l  

of same. However, fundamental  f a c t s  r e q u i r e  t h a t  i t  l i k e w i s e  b e  aonceded 

t h a t  t h e  t i m e  frame f o r  t h e  conduct complained of is a t  l e a s t  f i v e  y e a r s  o l d  

and cou ld  n o t  i n  any way b e  i n d i c a t i v e  of t h e  p r e s e n t  s t a t e  of Respondent ' s  

p r a c t i c e .  Indeed,  t h e  one y e a r  p r o b a t i o n a r y  p e r i o d  h a s  been completed 

w i t h o u t  any f u r t h e r  d i s c i p l i n a r y  r e c o r d  be ing  made. 



CONCLUSION 

The recommended d i s c i p l i n e  of  a 90 day s u s p e n s i o n  p l u s  one  y e a r  

p r o b a t i o n  i s  e x c e s s i v e  and s h o u l d  b e  r e j e c t e d  i n  f a v o r  of a p u b l i c  

repr imand and a one y e g p r o b a t i o n a r y  p e r i o d  t o  r u n  c o n c u r r e n t  nunc p r o  -aunt 

w i t h  t h e  p r o b a t i o n a r y  p e r i o d  a l r e a d y  completed i n  The F l o r i d a  B a r  v .  Golden, 

U 502 So. 2d 891 ( F l a .  1987) . 

R e s p e c t f u l l y  s u b m i t t e d ,  

ES T. GOLDEN, ESQUIRE 
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