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INTRODUCTION 

T h i s  p e t i t i o n  f o r  r e v i e w  i n v o l v e s  a R u l e  N i s i  p r o c e e d i n g  

p u r s u a n t  t o  Sec .  4 4 0 . 2 4 ( 1 ) ,  F l o r i d a  S t a t u t e s  t o  e n f o r c e  a 

Workers’  C o m p e n s a t i o n O r d e r a g a i n s t t h e  S t a t e o f  F l o r i d a  f o r t h e  

amount o f  t h e  S o c i a l  S e c u r i t y  o f f s e t  t h a t  t h e  S t a t e  o f  F l o r i d a  

had t a k e n .  The S t a t e  o f  F l o r i d a  m a i n t a i n e d  t h a t  it w a s  t a k i n g  

t h e  S o c i a l  S e c u r i t y  O f f s e t  u n i l a t e r a l l y  as  a m a t t e r  o f  r i g h t ,  

w h i l e  M u r i e l  Wilcox t h r o u g h  h e r  a t t o r n e y  m a i n t a i n s  t h a t  t h e  

a l l o w a n c e  o f  t h e  o f f s e t  i s  d i s c r e t i o n a r y  w i t h  t h e  C o u r t  and  h e r  

a c q u i e s c e n c e .  The T h i r d  D i s t r i c t  a g r e e d  t h a t  t h e  o f f  s e t  c o u l d  

n o t  b e  t a k e n  u n t i l  t h e  o r d e r  o f  t h e  d e p u t y  commiss ioner  w a s  

m o d i f i e d  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  S e c t i o n  440.28,  F l o r i d a  

S t a t u t e s  and  f u r t h e r  t h a t  l e v y  and e x e c u t i o n  were a matter o f  

r i g h t  a g a i n s t  t h e  S t a t e .  The p a r t i e s  s h a l l  b e  r e f e r r e d  t o  as:  

MURIEL WILCOX as:  Wilcox,  employee,  c l a i m a n t  a n d  

r e s p o n d e n t .  

THE STATE OF FLORIDA, DEPARTMENT OF PUBLIC HEALTH, 

DIVISION OF RISK MANAGEMENT as :  S t a t e ,  e m p l o y e r / s e r v i c i n g  

a g e n t ,  and  p e t i t i o n e r s .  

The f o l l o w i n g  symbols  w i l l  b e  used :  

( A P -  ) f o r  a p p e n d i x  o f  p e t i t i o n e r  a n d  page  number. 

A l l  emphas i s  h a s  been  added  by t h e  r e s p o n d e n t s  u n l e s s  n o t e d  

o t h e r w i s e .  
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JURISDICIONAL STATEMENT 

T h i s  p e t i t i o n  f o r  r e v i e w  h a s  been  i n s t i t u t e d  and  t h e  

j u r i s d i c t i o n  o f  t h i s  C o u r t  i nvoked  p u r s u a n t  t o  A r t .  V ,  Sec .  

3 ( b ) ( 3 ) ,  F l a .  Cons t .  a n d  F l a .  R .  App. P. 9 . 0 3 0 ( 2 ) .  The 

p e t i t i o n e r s  m a i n t a i n  t h a t  t h e  d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  i n  

t h e  p r e s e n t  case i s  i n  e x p r e s s  a n d  d i r e c t  c o n f l i c t  w i t h  t h e  

decisionsoftheFirstDistrictinColonel’sTablev.Malena, 4 1 2  

So.2d 6 4  ( F l a .  1s t  DCA 1 9 8 2 ) ,  L i s t e r  - v .  Walker ,  4 0 9  So.2d 1153 

( F l a .  1st DCA 19821,  Harre l l  v .  F l o r i d a  S t a t e  U n i v e r s i t y ,  427 

So.2d 1089 ( F l a .  1st DCA 1 9 8 3 ) ,  S h e r r o d  Drywall  v .  Reeves ,  378 

So.2d 301 ( F l a .  I s t D C A  1 9 8 0 ) ,  Borden,  I n c .  v .  B u t l e r ,  377 So.2d -- 

795 ( F l a .  l s t D C A 1 9 7 9 ) ,  a n d F l o r i d a P o w e r  - & L i g h t  -- C o .  v .  Adkins ,  

377 So.2d 57 ( F l a .  l s t D C A 1 9 7 9 )  and  i n  a d d i t i o n  t o t h e  o p i n i o n o f  

t h i s  C o u r t  i n  Mer iwether  - v .  K i l b e e ,  1 8  So.2d 534 ( F l a .  1 9 4 4 ) .  

The o p i n i o n  of t h e  T h i r d  D i s t r i c t  a l s o  e x p r e s s l y  d e c l a r e s  

v a l i d  S e c t i o n s  4 4 0 . 0 2  and  440.24, F l o r i d a  S t a t u t e s  as  t o  t h e  

S t a t e  o f  F l o r i d a  and  t h e r e b y  e x p r e s s l y  a f f e c t s  a class of 

c o n s t i t u t i o n a l  and  s t a t e  o f f i c e r s ,  t h e  e x e c u t i v e  b r a n c h  o f  t h e  

s t a t e  government .  

STATEMENT OF THE CASE AND OF THE FACTS 

S i n c e  t h i s  b r i e f  i s  o n l y  d i r e c t e d  t o  j u r i s d i c t i o n ,  t h e  

f a c t s  s h a l l  b e  l i m i t e d  t o t h o s e  containedinthedecisionsofthe 

T h i r d  D i s t r i c t  and  t h e  o r d e r  o f  t h e  t r i a l  c o u r t .  

On A p r i l  2 ,  t h e  c i r c u i t  c o u r t  o f  t h e  1 1 t h  c i r c u i t  
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b e  e n t e r e d  t o  e n f o r c e  t h e  o r d e r s  e n t e r e d  by  Deputy Commissioner 

Alan Kuker o n  F e b r u a r y  5 ,  1985 and  t h e  F i r s t  D i s t r i c t  C o u r t  o f  

Appeal f o r  w o r k e r s  ' compensa t ion  b e n e f i t s  awarded.  ( Ap-1 ) On 

May 8 ,  1986,  t h e  c i r c u i t  c o u r t  e n t e r e d  a f i n a l  judgment w i t h  

e x e c u t i o n  a g a i n s t  t h e  S t a t e  o f  F l o r i d a ,  Depar tment  o f  P u b l i c  

H e a l t h ,  D i v i s i o n  of  R i s k  Management h o l d i n g  t h a t :  

' I . .  . s h o u l d  t h e  Employer/Defendant  i n  t h i s  
c a u s e  d e s i r e  t o  a v a i l  t h e m s e l v e s  o f  t h e  
s e t - o f f  t o w h i c h  t h e y m a y  b e e n t i t l e d u n d e r  
F l o r i d a  S t a t u t e  4 4 0 . 1 5 ( 3 ) b  ( s i c ) ,  t h e n  t h e  
m a t t e r  s h o u l d  b e  b r o u g h t  b e f o r e  t h e  
a d m i n i s t r a t i v e  agency  t h a t  h a s  j u r i s d i c -  
t i o n  o v e r  t h i s  matter ..." ( A p - 2  & 3 )  

Appeal  w a s  t a k e n  t o  t h e  T h i r d  D i s t r i c t .  

The T h i r d  D i s t r i c t  a f f i r m e d  t h e  t r i a l  c o u r t  i n  -- S t a t e  o f  

(Ap-4) 

F l o r i d a ,  Depar tment  - of  P u b l i c  H e a l t h ,  D i v i s i o n  - -  of  R i s k  

Manaqement - v .  Wi lcox ,  N o .  86-1390 ( F l a .  3 r d  DCA March 3 ,  1 9 8 7 )  

s t a t i n g t h a t t h e  F i n a l  Judgment e n f o r c e s  a w o r k e r s ' c o m p e n s a t i o n  

o r d e r  f o r  t h e  f u l l  amount o f  m e d i c a l  and compensa t ion  b e n e f i t s  

awarded .  (Ap-5) The T h i r d  D i s t r i c t  c o r r e c t l y  s t a t e d  t h e  

p o s i t i o n  o f  t h e  P e t i t i o n e r s :  

The s t a t e  m a i n t a i n s  t h a t  it p r o p e r l y  
d e d u c t e d  soc ia l  s e c u r i t y  payments  f rom 
M r s .  Wi l cox ' s  awards ,  t h a t  t h e  c i r c u i t  
l a c k e d  j u r i s d i c t i o n  t o a u t h o r i z e  e x e c u t i o n  
and  l e v y  a g a i n s t  t h e  s t a t e ,  and  t h a t ,  l i k e  
any  o t h e r  employe r ,  t h e  s t a t e  may 
u n i l a t e r a l l y  modi fy  t h e  d e p u t y  commis- 
s i o n e r ' s  o r d e r  by  t a k i n g  a soc ia l  s e c u r i t y  

-3- 



o f f - s e t  p u r s u a n t  t o  s e c t i o n  4 4 0 . 1 5 ( 9 ) ,  
F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  W e  d i s a g r e e  a n d  
a f f i r m .  (Ap-5 & 6 )  

The T h i r d  D i s t r i c t  h e l d  t h a t  a n  employer  may n o t  t a k e  t h e  

soc ia l  s e c u r i t y  s e t - o f  f u n i l a t e r a l l y  b u t  must  a p p l y  f o r  

m o d i f i c a t i o n  under  S e c t i o n  440.28,  F l o r i d a  S t a t u t e s .  (Ap-6) 

The T h i r d  D i s t r i c t  d i d  admit t h a t  t h e  d e c i s i o n  o f  t h e  F i r s t  

D i s t r i c t  i n  C o l o n e l ’ s  T a b l e  - v .  Malena,  w a s  t o  t h e  c o n t r a r y  b u t  

t h e y  r e f u s e d  t o  c e r t i f y  t h i s  c o n f l i c t .  (Ap-5, 8 ,  & 9 )  

The T h i r d  D i s t r i c t  went  on  t o  h o l d  t h a t  S e c t i o n  4 4 0 . 0 2 ,  

F l o r i d a  S t a t u t e s  which d e f i n e s  t h a t  t h e  S t a t e  of F l o r i d a  as  a n  

employer  c l e a r l y  makes t h e  S t a t e  amenable  t o  e x e c u t i o n  and  l e v y  

u n d e r  S e c t i o n  4 4 0 . 2 4 ,  F l o r i d a  S t a t u t e s  t h e r e b y  d e c l a r i n g  t h i s  

s t a t u t e  t o  b e  v a l i d  a n d  t h e r e b y  a f f e c t i n g  i n  t h i s  i n s t a n c e ,  t h e  

e x e c u t i v e  b r a n c h  of t h e  government .  (Ap-6 & 7 )  T h i s  r u l i n g  

would a p p e a r  t o  b e  i n  c o n f l i c t  w i t h  t h e  d e c i s i o n  of  t h e  T h i r d  

D i s t r i c t  i n  -- Berek  v .  M e t r o p o l i t a n  Dade County ,  396 So.2d 756 

( F l a .  3 r d  DCA 1 9 8 1 ) ,  b u t  t h e  T h i r d  D i s t r i c t  d e c l i n e d  t o  r e s o l v e  

t h i s  c o n f l i c t  by a n  e n  banc  h e a r i n g .  

A f t e r  t h e  rejectingthepetitioners’ r e q u e s t  f o r  r e h e a r i n g  

and  c l a r i f i c a t i o n  and  r e q u e s t  f o r  r e h e a r i n g  e n  b a n c ,  t h e  T h i r d  

D i s t r i c t  i s s u e d  i t s  o r d e r  o f  d e n i a l  o n  A p r i l  2 0 ,  1987.  (Ap-13) 

The Notice t o  Invoke  D i s c r e t i o n a r y  J u r i s d i c t i o n  t o  t h i s  C o u r t  

w a s  f i l e d  o n  May 4 ,  1987 w i t h  t h e  T h i r d  D i s t r i c t .  

(Ap-11) 

(Ap-14) 

-4-  



SUMMARY OF ARGUMENT 

P O I N T  I 

- 

T h e r e  i s  a d i r e c t  c o n f l i c t  between t h e  F i r s t  and T h i r d  

D i s t r i c t  C o u r t s  o f A p p e a 1  o n w h e t h e r  t h e  s o c i a l s e c u r i t y s e t - o f f  

c a n  b e  t a k e n  u n i l a t e r a l l y  b y  a n  e m p l o y e r / c a r r i e r  o r  whe the r  t h e  

e m p l o y e r / c a r r i e r  mus t  a p p l y  t o  t h e  d e p u t y  commiss ioner  f o r  

m o d i f i c a t i o n  p u r s u a n t  t o  S e c t i o n  440.28,  F l o r i d a  S t a t u t e s .  I f  

t h e  c o n f l i c t i s r e s o l v e d ,  t h e n  employer  a n d c a r r i e r s  c a n c o n f o r m  

t h e i r  p r a c t i c e s  t o  t h e  p o s i t i o n  t h a t  i s  c h o s e n .  

POINT I1 

The d e c i s i o n  t h a t  a n  i n d i v i d u a l  c a n  e x e c u t e  and  l e v y  

a g a i n s t  s t a t e  ( p u b l i c )  p r o p e r t y  b a s e  d o n  t h e g e n e r a l  l anguage  o f  

C h a p t e r  4 4 0 , F l o r i d a S t a t u t e s i s  i n c o n f l i c t w i t h t h e d e c i s i o n o f  

t h i s  C o u r t ,  and  f u r t h e r  e x p r e s s l y d e c l a r e s  t h a t  e v e r y  p r o v i s i o n  

o f  C h a p t e r  4 4 0 ,  F l o r i d a  S t a t u t e s  i s  v a l i d  as  t o  t h e  S t a t e  of 

F l o r i d a .  T h i s  p a r t i c u l a r  d e c i s i o n  e f f e c t s  a c lass  o f  

c o n s t i t u t i o n a l  and s t a t e  o f f i c e r s ,  namely,  t h e  e x e c u t i v e b r a n c h  

of government .  

ARGUMENT 

POINT I 

WHETHER THE D E C I S I O N  SOUGHT TO BE REVIEWED 
I S  I N  DIRECT CONFLICT W I T H  DECISIONS 
RENDERED BY THE FIRST DISTRICT DISTRICT 
COURT OF APPEAL 

The d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  s t a t e s  t h a t  a n  employer  

-5- 



cannot take the social security set-off unilaterally but must 

apply for modification of the deputy commissioner’s order. 

Wilcox, - supra. (Ap-6) This in direct conflict with: 

1. Colonel’s ~- Table v. Malena, 412 So.2d 64, 65 (Fla. 1st DCA 

1982) 

The statutorvoffset (social security) may 
be taken administratively - - -  and is not 
dependent on the order of a deputy - - _ _ _ _ - . . . - -  
commissioner. 

2. Lister v. Walker, 409 So.2d 1153, 1155 (Fla. 1st DCA 1982) 

A l s o ,  the off-set is self-executing, just 
as a social security off-set and an 
unemployment compensation off -set are 
self-executing. 

3. Harrell v. Florida State University, 

1st DCA 1983) 

427 So.2d 1089 (Fla. 

Although we find that the discovery of a 
greater amount of social securitybenefits 
by the carrier is sufficient basis for 
modification of a prior order, in that the 
carrier has a continuing right and 
responsibility to compute the correct 

ayment of 
compensation -- is due,. . . setoff at the time p - 

4. SherrodDrywallv. Reeves, 378 So.2d 301 ( F l a .  lstDCA1979) 

. . .the computation of social security 
offset is regarded as self-executing in 
nature a n d  failure-of the judge to 
adjudicate the issue does not constitute 
reversible error. (IRC cites omitted) 

5. Borden, -- Inc. v. Butler, 377 So.2d 795 (Fla. 1st DCA 1979) 

The unemployment compensation set-off, 
like the Social Security set-off under 

- 6 -  
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S e c t i o n  4 4 0 . 1 5 ( 1 0 ) ,  F l o r i d a  S t a t u t e s  
( 1 9 7 7 1 , i s  s e l f - e x e c u t i n g ,  g i v i n g r i s e t o a  
c o n t i n u i n g  r i g h t  and  r e s p o n s i b i l i t y o n  t h e  
p a r t  of carriers t o  compute t h e  correct  
s e t - o f f  a t  t h e  t i m e  a payment o f  
compensa t ion  i s  due .  

6 .  F l o r i d a  _ _ _ _  Power  & L i g h t  -- C o .  v .  Adk ins ,  377 So.2d 57 ( F l a .  1st  

DCA 1979)  

W e  a f f i r m  t h e  o r d e r  o f  t h e  judge  o f  
i n d u s t r i a l  claims, w i t h  t h e  o b s e r v a t i o n  
t h a t  soc ia l  s e c u r i t y  o f f s e t  c a n  d e d u c t e d  
a d m i n i s t r a t i v e l y  by t h e  employer .  ( I R C  
c i t e s  o m i t t e d )  

The q u e s t i o n  o f  whe the r  t h e  social  s e c u r i t y  o f f  -set c a n  be 

t a k e n w i t h o u t a p p l y i n g  f o r  m o d i f i c a t i o n  i s  o f  upmost i m p o r t a n c e  

t o  p e t i t i o n e r s  and  a l l  o t h e r  employe r s  a n d  carriers i n  F l o r i d a .  

T e l l  u s  what  t h e  l a w  i s  and  w e  w i l l  conform o u r  p r a c t i c e s  t o  i t .  

POINT I1 

WHETHER THE DECISION SOUGHT TO BE REVIEWED 
EXPRESSLY DECLARES V A L I D  A STATE STATUTE 
AND AFFECTS A CLASS OF CONSTITUTIONAL AND 
STATE OFFICERS 

The p e t i t i o n e r s  b e l i e v e  t h a t  t h e  i s s u e  o f  whe the r  a n  

i n d i v i d u a l  c a n  l e v y  a n d  e x e c u t e  a g a i n s t  s t a t e  p r o p e r t y  i s  o f  

g r e a t  p u b l i c  i m p o r t a n c e ;  however ,  t h e  T h i r d  D i s t r i c t r e f u s e d t o  

c e r t i f y  t h i s  q u e s t i o n  t o  t h i s  c o u r t .  (Ap-8 t o  1 0 )  

However, t h e  p e t i t i o n e r s  m a i n t a i n  t h a t  it c a n  b e  r ev iewed  

u n d e r  a c o n f l i c t  of d e c i s i o n s  s i n c e  t h i s  c o u r t  h a s  h e l d  t o  t h e  

c o n t r a r y  i n  Mer iwether  - v .  K i l b e e ,  s u p r a .  A l s o ,  t h e  T h i r d  

D i s t r i c t  h a s  e x p r e s s l y  r u l e d  t h a t  C h a p t e r  4 4 0 ,  F l o r i d a  S t a t u t e s  

- 7 -  



i s  v a l i d  i n  i t s  e n t i r e t y  a g a i n s t  t h e  S t a t e  o f  F l o r i d a  v i o l a t i n g  

t h e  s e p a r a t i o n  o f  powers c l a u s e  o f  t h e  F l o r i d a  C o n s t i t u t i o n .  

A r t .  11, Sec. 3 ,  F l a . C o n s t .  T h i s  r u l i n g a l s o a f f e c t s  a c l a s s o f  

c o n s t i t u t i o n a l  and  s t a t e  o f f i c e r s  c r e a t e d  by A r t .  I V ,  Sec .  6 ,  

F l a .  C o n s t .  
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CONCLUSION 

T h i s  C o u r t  s h o u l d  a c c e p t  j u r i s d i c t i o n  t o  c o n s i d e r  t h e  

F i r s t  D i s t r i c t  and  t h e  T h i r d  D i s t r i c t  C o u r t s  o f  Appeal as t o  t h e  

S t a t u t e s  ( 1 9 8 5 ) ,  as  t o  whe the r  it c a n  b e  t a k e n  u n i l a t e r a l l y  by 

t h e  e m p l o y e r / c a r r i e r  o r  whe the r  t h e  e m p l o y e r / c a r r i e r m u s t a p p l y  

F l o r i d a  S t a t u t e s  a s  s u b j e c t i n g  t h e  S t a t e  o f  F l o r i d a  t o  - a l l  t h e  

a f f e c t i n g  a c lass  o f  c o n s t i t u t i o n a l  and  s t a t e  o f f i c e r s .  
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