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PREFACE 

T h i s  i s  a n  a p p e a l  i n  which P e t i t i o n e r  s e e k s  t o  have t h e  

Supreme Court of F l o r i d a  review a  d e c i s i o n  of t h e  F i r s t  D i s t r i c t  

C o u r t  o f  Appea l ,  p u r s u a n t  t o  Rule  9 . 0 3 0 ( a )  ( 2 )  ( A )  ( v ) ,  i n  which 

it c e r t i f i e d  a  ques t ion  t o  t h i s  Court a s  a  mat te r  of g r e a t  p u b l i c  

i m p o r t a n c e .  R e s p o n d e n t s ,  t h e  D e f e n d a n t s  i n  t h e  t r i a l  c o u r t  

and t h e  A p p e l l e e s  i n  t h e  D i s t r i c t  C o u r t ,  r e s p e c t f u l l y  s u b m i t  

t h a t  t h i s  C o u r t  s h o u l d  n o t  e x e r c i s e  i t s  d i s c r e t i o n a r y  j u r i s d i c -  

t i o n  t o  review t h e  s u b j e c t  d e c i s i o n ,  i n  t h a t  t h e  f a c t s  i n  t h i s  

c a s e  a r e  o f  s u c h  a  p e c u l i a r  n a t u r e  t h a t  a  s i m i l a r  c a s e  w i l l  

very  l i k e l y  no t  occur .  

P e t i t i o n e r  sought  a  d e c l a r a t o r y  judgment i n  t h e  t r i a l  c o u r t  

and a p p e a l e d  t h e  d e c i s i o n  o f  t h e  t r i a l  c o u r t .  The D i s t r i c t  

C o u r t  o f  Appeal  s u s t a i n e d  t h e  d e c i s i o n  of  t h e  t r i a l  c o u r t  i n  

a  unanimous d e c i s i o n ,  b u t  c e r t i f i e d  t o  t h i s  C o u r t  t h e  q u e s t i o n  

s e t  f o r t h  f u r t h e r  h e r e i n .  

The p a r t i e s  t o  t h i s  p r o c e e d i n g  w i l l  be r e f e r r e d  t o  he re in  

a s  fol lows:  

P e t i t i o n e r  may s o m e t i m e s  be  r e f e r r e d  t o  a s  " A t w e l l "  o r  

" P l a i n t i f f " .  

R e s p o n d e n t s  may j o i n t l y  be  r e f e r r e d  t o  h e r e i n  somet imes 

a s  " D e f e n d a n t s " .  S a c r e d  Hea r t  H o s p i t a l  o f  P e n s a c o l a  may b e  

r e f e r r e d  t o  h e r e i n  a s  "Hosp i t a l " .  

The fol lowing symbols w i l l  be used: " (R)"  Record on Appeal. 



STATEHENT OF THE CASE AND FACTS 

A t w e l l  s o u g h t  t o  o b t a i n  from t h e  H o s p i t a l  r e c o r d s  c o n c e r n i n g  

t h e  b i r t h  o f  a  C a u c a s i a n  c h i l d  d e l i v e r e d  a t  t h e  H o s p i t a l  b y  

W .  C .  P a y n e ,  M.D.  o n  November 1 0 ,  1 9 2 1 .  The  H o s p i t a l  r e c o r d s  

d i d  n o t  d i s c l o s e  any  p a t i e n t  named A t w e l l  d u r i n g  t h e  f u l l  mon th  

o f  N o v e m b e r ,  1 9 2 1 .  ( R 2 9 ) .  The  H o s p i t a l  d e c l i n e d  t o  d e l i v e r  

t h o s e  r e c o r d s  t o  A t w e l l  and h e  i n i t i a t e d  t h e  s u b j e c t  l i t i g a t i o n .  

A t  t h e  h e a r i n g  b e f o r e  t h e  l o w e r  c o u r t ,  A t w e l l  i n t r o d u c e d  

i n t o  e v i d e n c e ,  o v e r  t h e  o b j e c t i o n  o f  D e f e n d a n t s ,  a n  A f f i d a v i t  

o f  W .  C .  P a y n e ,  M.D. c e r t i f y i n g  t h a t  he  was t h e  a t t e n d i n g  p h y s i -  

c i a n  a t  t h e  b i r t h  o f  G e o r g e  F r e d e r i c k  A t w e l l ,  o f  P e n s a c o l a ,  

F l o r i d a ,  and h i s  b i r t h  o c c u r r e d  a t  t h e  P e n s a c o l a  H o s p i t a l  

November 1 0 ,  1921.  ( P l a i n t i f f ' s  E x h i b i t  1, R82).  

T h e  e v i d e n c e  p r e s e n t e d  b y  A t w e l l  a t  t h e  h e a r i n g  b e f o r e  

t h e  t r i a l  c o u r t  showed t h a t  A t w e l l  was a d o p t e d .  A t w e l l  t e s t i f i e d  

t o  w h a t  h e  d i d  a f t e r  h e  d i s c o v e r e d  h e  was a d o p t e d .  ( R 1 1 ) .  

F l o r e n c e  Day t e s t i f i e d :  

I am a w a r e  h e  w a s  a d o p t e d .  My m o t h e r  t o l d  me t h a t  
y e a r s  ago .  (R17) .  

E t h e l  Mae A t w e l l  t e s t i f i e d ,  "Well, h e  was adop ted . "  
(R19) .  

P e t i t i o n e r  A t w e l l  t e s t i f i e d  t h e r e  was  a  b i r t h  r e c o r d  f o r  

him f rom t h e  Department  o f  V i t a l  S t a t i s t i c s  a s  a  d e l a y e d  b i r t h  

c e r t i f i c a t e .  (R27) . 
T h e  t e s t i m o n y  b e f o r e  t h e  t r i a l  c o u r t  was  t o  t h e  e f f e c t  



t h a t  i n  1 9 2 1  t h e  H o s p i t a l  d i d  n o t  m a i n t a i n  t h e  s o r t  o f  p a t i e n t  

r e c o r d s  wh ich  h o s p i t a l s  n o r m a l l y  m a i n t a i n  t h e s e  d a y s .  ( R 2 8 ) .  

S u c h  r e c o r d s  were k e p t  i n  huge books w i t h  " o n e - l i n e  i n f o r m a t i o n ,  

o f  s e v e r a l  i tems,  b u t  o n e - l i n e  e n t r y  f o r  p a t i e n t s " .  ( R 2 9 ) .  

T h u s ,  r a t h e r  t h a n  d e t a i l e d  p a t i e n t  r e c o r d s ,  t h e r e  wou ld  h a v e  

been a one- l ine  e n t r y  f o r  e a c h  t h e  mother  and t h e  i n f a n t  d e l i v e r e d  

by  h e r .  

The  C o u r t  i n  i t s  F i n a l  Judgment  made t h e  f o l l o w i n g  f i n d i n g  

o f  f a c t :  

1. P l a i n t i f f ,  G e o r g e  F r e d e r i c k  A t w e l l ,  was b o r n  on 
November 1 0 ,  1 9 2 1 ,  a t  P e n s a c o l a  H o s p i t a l ,  t h e  p r e -  
d e c e s s o r  o f  D e f e n d a n t  H o s p i t a l .  P l a i n t i f f  was t h e  
o n l y  C a u c a s i a n  c h i l d  d e l i v e r e d  a t  s a i d  h o s p i t a l  b y  
W. C.  Payne,  M.D., on t h a t  d a t e .  (R84) .  

The F i n a l  Judgment a l so  c o n t a i n e d  t h e  f o l l o w i n g :  

2 .  T h e  P l a i n t i f f ,  a s  a p a t i e n t ,  i s  e n t i t l e d  t o  a 
copy o f  t h e  m e d i c a l  r e c o r d s  p e r t a i n i n g  t o  h i s  b i r t h .  

3 .  T h e  D e f e n d a n t  s h a l l  f u r n i s h  t o  P l a i n t i f f ,  a t  
P l a i n t i f f ' s  e x p e n s e ,  a  c o p y  o f  P l a i n t i f f ' s  m e d i c a l  
r e c o r d  w h i c h  s h a l l  i n c l u d e  t h e  n a , e  i f  a n y ,  g i v e n  
t o  P l a i n t i f f  a t  b i r t h ,  b u t  i t  s h a l l  n o t  i n c l u d e  t h e  
name o f  h i s  p a r e n t s  o r  a n y  o t h e r  i d e n t i f y i n g  i n f o r -  
m a t i o n  c o n c e r n i n g  t h e  n a t u r a l  p a r e n t s  o f  t h e  P l a i n -  
t i f f .  (R84) .  

S u b s e q u e n t  t o  t h e  e n t e r i n g  o f  t h e  F i n a l  J u d g m e n t  i n  t h e  

C i r c u i t  C o u r t ,  A t w e l l  a p p e a l e d  same t o  t h e  F i r s t  D i s t r i c t  C o u r t  

o f  Appeal .  (R85) .  A t w e l l  i n  h i s  a p p e a l  con tended  h e  was e n t i t l e d  

t o  t h e  p a t i e n t  r e c o r d s  o f  h i s  m o t h e r .  R e s p o n d e n t s  a r g u e d  t h a t  

t h e  p a t i e n t  r e c o r d s  o f  t h e  m o t h e r  were h e r  p a t i e n t  r e c o r d s  and 

c o u l d  n o t  b e  g i v e n  t o  A t w e l l  b e c a u s e  o f  t h e  p r o h i b i t i o n  i n  



Section 395.017(3), Florida Statutes (1983). 

After having heard oral argument of counsel for the parties, 

the District Court of Appeal concluded that the trial court's 

construction of Section 395.017, which considers the mandatory 

provisions of Subsection (1) in pari materia with the mandatory 

confidentiality provisions of Subsection (3) , is a correct and 
reasonable interpretation of the statute. The decision was 

unanimous. The Court certified the question set forth on Page 

5 hereof to the Florida Supreme Court. 

Respondents recognize that the District Court certified 

the question set forth above to this Court. Notwithstanding 

that fact, it is respectfully submitted that due to the peculiar 

facts presented in this case, arising out of a birth in 1921 

when only limited patient records were kept (R29)r a similar 

question will probably not be presented again to the courts 

of Florida. In view of that fact and the fact the decision 

of the District Court was unanimous, Respondents would respect- 

fully request the Supreme Court not to exercise its discretionary 

jurisdiction of review in this matter. 



QUESTION CERTIFIED BY DISTRICT COURT 

DOES SECTION 395.017, FLORIDA STATUTES, REQUIRE A 
HOSPITAL, UPON PROPER PATIENT REQUEST, TO DISCLOSE 
COMPLETE PATIENT RECORDS WHEN TO DO SO WOULD COM- 
PROMISE THE PRIVACY INTEREST OF A NON-REQUESTING 
PATIENT? 

SUMMARY OF ARGUMENT 

The issue before this Court is whether or not the Hospital 

will have to furnish to Petitioner Atwell the patient records 

of his mother. In its Judgment, the trial court, recognizing 

the nature of the hospital patient records in 1921, found that 

Atwell was entitled to a copy of the medical records pertaining 

to his birth. It further held the Hospital would furnish to 

Atwell a copy of Atwell's medical record, which would include 

the name, if any, given to him at birth, but it shall not include 

the name of his parents or any other identifying information 

concerning the natural parents of Plaintiff. (R84). The 

District Court of Appeal concluded the trial court's construction 

of Section 395.017, which considers the mandatory disclosure 

provisions of Subsection (1) in pari materia with the mandatory 

confidentiality provisions of Subsection (3)r is a correct and 

reasonable interpretation of the statute. 

Respondents submit that this, under the circumstances presented, 

is a correct balancing of the interests of the mother and Atwell 

in attempting to do fairness to each in a construction of Section 



395.017. Further, Respondents submit that the Judgment of the 

trial court and the Decision of the District Court both conform 

to the public policy of the State of Florida as announced by 

its courts and with the adoption statutes of this state. 

ARGUMENT 

Respondents agree that this appeal presents a case of first 

impression in Florida. As stated earlier, however, Respondents 

submit the facts in this case are of such a peculiar and limited 

nature, that a similar case will in all probability not be presented 

in the future. 

We have here a situation which had its beginning in 1921. 

A woman was delivered of a male child on November 10, 1921. 

For whatever reason, not known to us today, that mother did 

not keep her child and the child ended up living with the Mr. and 

Mrs. Atwell, who were recognized as parents of Petitioners. 

That mother is entitled to the confidential protection of the 

Florida Statute, and the Hospital, under that statute, has no 

right to waive that confidentiality. To try to do so would 

be a violation by the Hospital of its obligations under Florida 

law. 

Section 395.017 concerning patient records of a hospital 

provides in Subsection (1) that such patient records shall, 

upon request, be furnished to any person admitted therein for 

care and treatment. However, Subsection (3) states that patient 



r e c o r d s  s h a l l  h a v e  a p r i v i l e g e d  and c o n f i d e n t i a l  s t a t u s  and 

s h a l l  n o t  b e  d i s c l o s e d  w i t h o u t  t h e  c o n s e n t  o f  t h e  p e r s o n  t o  

whom t h e y  p e r t a i n ,  u n l e s s  s u c h  d i s c l o s u r e  i s  made i n  o n e  o f  

t h e  p a r t i c u l a r  e x c e p t i o n s  s e t  f o r t h  t h e r e i n ,  n o n e  o f  w h i c h  h e r e  

a p p l y .  T h e r e f o r e ,  u n d e r  t h a t  s t a t u t e ,  b a s e d  upon t h e  t r i a l  

c o u r t  h a v i n g  d e t e r m i n e d  t h a t  A t w e l l  was t h e  c h i l d  d e l i v e r e d  

o n  t h e  d a y  s e t  f o r t h  a b o v e ,  A t w e l l  was e n t i t l e d  t o  h i s  p a t i e n t  

r e c o r d s ,  b u t  n o t  t h o s e  o f  h i s  m o t h e r ,  w h i c h  w e r e  c o n f i d e n t i a l  

t o  h e r .  

P e t i t i o n e r ' s  B r i e f  a t  Page 7  c o n t a i n s  t h e  f o l l o w i n g :  

. . . S i n c e  A t w e l l  was n e v e r  f o r m a l l y  a d o p t e d ,  t h e  
i n f o r m a t i o n  h e  now s e e k s  c o u l d  h a v e  b e e n  o b t a i n e d  
f r o m  h i s  b i r t h  c e r t i f i c a t e ;  however ,  u n f o r t u n a t e l y ,  
t h a t  i n f o r m a t i o n  was n e v e r  r e c o r d e d  w i t h  t h e  Bureau  
of  V i t a l  S t a t i s t i c s  . . . (sic) 

T h i s  s t a t e m e n t  d o e s  n o t  conform w i t h  t h e  e v i d e n c e  p r e s e n t e d  

by Atwel l  a t  t h e  h e a r i n g  b e f o r e  t h e  C o u r t .  Not o n l y  d i d  A t w e l l  

r e f e r  t o  t h e  f a c t  h e  was a d o p t e d  ( R l l ) ,  b u t  F l o r e n c e  Day, h i s  

f i r s t  c o u s i n ,  t e s t i f i e d  s h e  was aware h e  was a d o p t e d  and  s t a t e d  

h i s  m o t h e r  t o l d  h e r  t h a t  y e a r s  a g o .  (R17) .  E t h e l  May Atwel l ,  

a n o t h e r  w i t n e s s  c a l l e d  b y  P e t i t i o n e r ,  and who s t a t e d  A t w e l l  

was he r  nephew, t e s t i f i e d  he was adop ted .  (R19) . A t w e l l  t e s t i f i e d  

t h e r e  i s  a b i r t h  r e c o r d  f o r  him f r o m  t h e  D e p a r t m e n t  o f  V i t a l  

S t a t i s t i c s  which was a d e l a y e d  b i r t h  c e r t i f i c a t e .  (R29).  

P e t i t i o n e r ' s  B r i e f  a t  page 1 0  c o n t a i n s  t h e  f o l l o w i n g :  

. . . A l t h o u g h  s h e  had t h e  o p t i o n  upon t h e  b i r t h  of 
t h a t  c h i l d  t o  c o n s e n t  t o  h e r  c h i l d ' s  a d o p t i o n  a n d  
g i v e  t o  him t h e  o p p o r t u n i t y  t o  have a d o p t i v e  p a r e n t s ,  
s h e  c h o s e  n o t  t o  d o  s o .  The e x e c u t i o n  o f  a r e l e a s e  



f o r  a d o p t  i o n  h a s  l e g a l  s i g n i f i c a n c e  and consequences .  
Had s h e  e x e c u t e d  s u c h  a d o c u m e n t ,  h e r  l e g a l  r i g h t s  
a s  t o  t h i s  c h i l d  wou ld  h a v e  b e e n  t e r m i n a t e d  a n d  t h e  
c h i l d  would  h a v e  t h e  l e g a l  s t a t u s  o f  a n  a d o p t e e .  
T h i s  was h e r  o p t i o n .  On t h e  o t h e r  h a n d ,  A t w e l l  had 
no s u c h  o p t i o n ;  h e  i s  t h e  i n j u r e d  p a r t y ,  t h e  a b a n -  
doned i n f a n t ,  d e p r i v e d  o f  t h e  l e g a l  s t a t u s  o f  a n  a d o p t e e .  

. . . On t h e  o t h e r  h a n d ,  i f  a n a t u r a l  p a r e n t  d e s i r e s  
p r o t e c t i o n  f r o m  d i s c l o s u r e  o f  i d e n t i f y ,  s h e  c o u l d  
h a v e  a n d  s h o u l d  h a v e  g i v e n  t h e  c h i l d  up f o r  a d o p t i o n .  
A f t e r  s h e  made t h e  d e c i s i o n  n o t  t o  r e l e a s e  A t w e l l  
f o r  a d o p t i o n ,  how c a n  t h e  H o s p i t a l  now a r g u e  t h a t  
h e r  name s h o u l d  n o t  b e  r e v e a l e d ?  . . . 
There  i s  no  e v i d e n c e  i n  t h e  Record t o  s u p p o r t  t h e  s t a t e m e n t s  

i n  P a r a g r a p h  1 0  of  P e t i t i o n e r ' s  B r i e f  s e t  f o r t h  a b o v e .  N o t h i n g  

a p p e a r s  i n  t h e  e v i d e n c e  b e f o r e  t h e  t r i a l  c o u r t  a b o u t  any  a c t i o n  

of t h e  mother  r e l a t i v e  t o  a d o p t i o n  o r  l ack  o f  a d o p t i o n .  T h e r e  

is no t e s t i m o n y  i n  t h e  r e c o r d  t h a t  A t w e l l  was not  formal ly  adopted, 

n o r  t h a t  i n f o r m a t i o n  was n e v e r  r e c o r d e d  w i t h  t h e  Bureau  o f  V i t a l  

S t a t i s t i c s .  

P e t i t i o n e r  A t w e l l  d i s c u s s e s  S e c t i o n  63.162, F l o r i d a  S t a t u t e s  

( 1 9 8 5 ) ,  c o n c e r n i n g  a d o p t i o n ,  a t  P a g e  11 o f  h i s  B r i e f .  T h a t  

i s  a p p a r e n t l y  i n s e r t e d  b e c a u s e  t h a t  s t a t u t e  s t a tes  i n f o r m a t i o n  

c o n c e r n i n g  a n a t u r a l  p a r e n t  s h a l l  n o t  b e  d i s c l o s e d  e x c e p t  f o r  

"good  c a u s e  shown".  No "good  c a u s e "  was shown i n  t h e  e v i d e n c e  

a n d  t e s t i m o n y  b e f o r e  t h e  t r i a l  c o u r t ,  a n d  t h a t  q u e s t i o n  was 

n o t  r a i s e d  i n  t h e  a p p e a l .  A t w e l l ,  s u p r a ,  p .  1 3 7 0 .  T h e r e  i s  

n o  e v i d e n c e  i n  t h e  r e c o r d  o f  a n y  "good  c a u s e "  p r o m p t i n g  t h e  

d e s i r e  o f  A t w e l l  t o  s e c u r e  t h e  p a t i e n t  r e c o r d s  o f  h i s  mother .  

B r i e f  o f  P e t i t i o n e r  ( p p .  8-9)  r e f e r s  t o  t h e  r i g h t  o f  a  p e r s o n  

b o r n  o u t  o f  w e d l o c k  b e i n g  a l i n e a l  d e s c e n d a n t  o f  h i s  m o t h e r  



a n d  d i s c u s s e s  t h a t  f u r t h e r .  P e t i t i o n e r ' s  B r i e f  f a i l s  t o  a l s o  

r e f e r  t o  S e c t i o n  63.172, F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  , w h i c h  s t a t e s  

t h a t  a j u d g m e n t  o f  a d o p t i o n  t e r m i n a t e s  a l l  l e g a l  r e l a t i o n s h i p  

b e t w e e n  t h e  a d o p t e d  p e r s o n  a n d  h i s  r e l a t i v e s ,  i n c l u d i n g  h i s  

n a t u r a l  p a r e n t s .  R e s p o n d e n t s  r e c o g n i z e  t h e r e  i s  n o  e v i d e n c e  

o f  a j u d g m e n t  o f  a d o p t i o n  h a v i n g  b e e n  e n t e r e d ,  b u t  t h e r e  i s  

t e s t i m o n y  o f  A t w e l l  a n d  h i s  t w o  a u n t s  t h a t  h e  was a d o p t e d .  

Thus, based  o n  t h e i r  t e s t i m o n y ,  h i s  r i g h t  t o  i n h e r i t  f r o m  h i s  

n a t u r a l  mother  would have  been t e r m i n a t e d .  

Two D i s t r i c t  C o u r t s  o f  Appeal  have h e l d  t h a t  a t r i a l  c o u r t  

a b u s e s  i t s  d i s c r e t i o n  when it r e l e a s e s  c o n f i d e n t i a l  i n f o r m a t i o n  

a b o u t  t h e  i d e n t i f y  o f  n a t u r a l  p a r e n t s  where good c a u s e  h a s  n o t  

been  shown. See  I n  Re: Lay, 382 So. 2d 814,  F l a .  1st DCA 1 9 8 0 ;  

I n  R e :  A d o p t i o n  o f  Rand,  347 So.  2d 4 5 0 ,  F l a .  3d DCA 1 9 7 7 .  

P e t i t i o n e r  h a s  shown n o  m e d i c a l  r e a s o n  why he  n e e d s  a c c e s s  t o  

a n y  i n f o r m a t i o n  beyond t h a t  which t h e  C o u r t  h a s  a l r e a d y  s u p p l i e d  

t o  him. P e t i t i o n e r  h a s  shown no  need  f o r  i n f o r m a t i o n  r e g a r d i n g  

h i s  g e n e t i c  h i s t o r y .  H e  h a s  n o t  a l l e g e d  t h e  e x i s t e n c e  o f  matters 

t h a t  a f f e c t ,  f o r  example,  t i t l e  t o  r e a l  p r o p e r t y ,  o r  shown t h e  

i n t e r e s t  o f  a n y  p a r t i e s  i n  r e a l  p r o p e r t y  as h e i r s  o r  o t h e r w i s e .  

C o n s e q u e n t l y ,  i n  t h e  a b s e n c e  o f  a  s h o w i n g  o f  some l e g i t i m a t e  

r e a s o n  f o r  d i s c l o s u r e  o f  t h e  n a t u r a l  p a r e n t ' s  i d e n t i f y ,  o t h e r  

t h a n  t o  uncover  t h e  name o f  a n  i n d i v i d u a l  who a p p a r e n t l y  w a n t e d  

t o  r e m a i n  u n i d e n t i f i e d ,  a  C o u r t  would  b e  i n  v i o l a t i o n  o f  i t s  

l e g i s l a t i v e l y  imposed d u t y  i f  it r e v e a l e d  s u c h  i d e n t i t y .  



The Florida Statutes not only allow a court to take into 

consideration the far-reaching repercussions of revealing a 

natural parent's identify, but require a court to consider poten- 

tial deleterious emotional effects. The Court below rightly 

considered Respondent's legitimate concerns about the well-being 

not only of the natural mother, but of the natural father, or 

any other natural children who could still be living at the 

present time. The Court recognized that these concerns were 

not merely academic or conjectural, or advanced merely for the 

sake of argument. 

If Petitioner's natural mother were 20 years old, or even 

25 years old in1921, that parent would be approximately between 

86 and 91 years of age in 1986. Other children could have been 

born to that individual and could be approximately the Petitioner's 

age. Countless women live beyond the age of 85 and most indi- 

viduals live at least until their mid-60's. Thus, the possibility 

that Petitioner actually has natural siblings, still living, 

who have been heretofore unaware of his existence, or at least 

of their familial relation, is not just the result of some remote 

speculation, but is easily imaginable and well with the realm 

of biological capability. Release of confidential information 

about Petitioner's mother and possibly her family could result 

in severe emotional and traumatic upset at this time. 

Both Florida Statute Section 395.017 and Florida Statute 

Section 63.162 support the notion that, where a person desires 



access to medical records not his own, a paramount concern is 

always confidentiality of the identity of third parties. Most 

especially in the context of an adoptee or natural parent of 

an adoptee, confidentiality becomes an even more crucial concern. 

Certain well-recognized public policy reasons play an important 

part in the Legislature's articulation of these rules. For 

this reason a court is irresponsible and vulnerable to reversal 

if it does not take into consideration such policies as are 

relevant on a case by case basis. 

As to Petitioner's contention that Respondent in some way 

lacks standing to assert the rights of the natural mother, Respondent 

is not attempting to assert the natural mother's right under 

consideration in the instant litigation. Instead, Respondent 

is trying to maintain the separateness of the Petitioner's medical 

records from those of a person who is not a party to the matter 

under consideration. The Hospital is not merely undertaking 

an altruistic campaign to protect a non-party's right. The 

Hospital is affirmatively precluded by statutory mandate and 

by common law patient/hospital privilege from releasing the 

records of another individual when that individual 's record 

should be the subject of an entirely different matter. Moreover, 

the Hospital may well be subject to censure if Atwell's patient 

records are released. 

The cases Stanley v. Illinois, 405 U.S. 645, 92 S.Ct. 1208, 

31 L.Ed 2d 551 (1972); marks v. Reeves, 97 So. 2d 18 (Fla. 19571, 



Behn v. Timmons, 345 So. 2d 388 (Fla. 1 DCA 1977), and In Re 

Guardianship of D.A. McW, 429 So. 2d 699 (Fla. 4 DCA 1983), 

are cited at Page 13 of Appellant's Brief concerning a parent's 

right to custody of the parent's child. Appellant then urges 

similar rights should be afforded a child. This argument is 

not appropriate to the facts in this case. In the four cases 

just cited, a parent (father) was asserting his right to a minor 

child. In our case, the mother gave up her child in 1921. 

Appellant Atwell is not a "child" but a person 65 years of age. 

The matters set forth herein are consistent with Florida 

law and policy. In Arqonaut Ins. Co. v. Peraltq, 358 So. 2d 

232 (3d DCA 1978), the Court observed that a tribunal commits 

reversible error when it orders production of medical records 

of persons who were not parties to the particular action. As 

to medical histories, however, "both the courts and the legislatures 

have recognized this area as a sanctuary of privacy entitled 

to protection." South Florida Blood Service, Inc. v. Rasmussen, 

467 So. 2d 798, 802 (3d DCA 1985) (Citing Priest v. Rotary, 

98 F.R.D. 755) (N.D. Cal. 1983); Lampshire v. Procter & Gamble 

Co., 94 F .R.D. 58 (N.D. Ga. 1982); Peralta, supra. Frequently, 

medical records contain detailed information about the most 

personal aspects of an individual's life. Certainly, in the 

case of a natural mother who relinquishes her right to keep 

a child, anonymity is recognized as an important consideration, 

important enough to have elicited the legislative imprimatur. 



F l a .  S t a t .  S e c t i o n  6 3 . 1 6 2  ( 4 )  ( a )  - ( d )  . I n d i v i d u a l s  o f t e n  h a v e  

d e e p l y  p e r s o n a l  r e a s o n s  f o r  d e c i d i n g  t o  p a r t  w i t h  a n e w b o r n  

c h i l d .  F r e q u e n t l y  s u c h  d e c i s i o n s  a r e  i n  t h e  b e s t  i n t e r e s t  o f  

t h e  c h i l d  and d i v u l g i n g  u n d e r l y i n g  c i r c u m s t a n c e s  c a n  p r e c i p i t a t e  

d e l e t e r i o u s  e m o t i o n a l  consequences  f o r  a l l  p e r s o n s  i n v o l v e d .  

T h i s  B r i e f  i s  f i l e d  o n  b e h a l f  o f  b o t h  R e s p o n d e n t s ,  b u t  

i ts emphasis is on Respondent H o s p i t a l ,  which is  t h e  r ea l  d e f e n d a n t  

i n  t h i s  matter. 

CONCLUSION 

The d e c i s i o n  o f  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appeal  s h o u l d  

b e  s u s t a i n e d .  T h a t  d e c i s i o n  u p h e l d  t h e  d e c i s i o n  o f  t h e  t r i a l  

j u d g e  who h e a r d  t h e  e v i d e n c e  and saw t h e  w i t n e s s e s .  Each c o u r t  

s o u g h t  t o  p r o p e r l y  c a r r y  o u t  t h e  i n t e n t  o f  S e c t i o n  3 9 5 . 0 1 7 ,  

F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  Each  c o u r t  r e c o g n i z e d  t h e  r i g h t  o f  

A t w e l l  t o  " h i s n  p a t i e n t  r e c o r d s ,  b u t  d e n i e d  him t h e  r i g h t  t o  

h a v e  t h e  p a t i e n t  r e c o r d s  o f  h i s  mo the r .  T h i s  d e c i s i o n  conforms 

w i t h  a d h e r e n c e  t o  t h e  s t a t u t e  i n s o f a r  a s  p r a c t i c a b l e  u n d e r  t h e  

c i r c u m s t a n c e s  f o r  e a c h  o f  t h o s e  p a r t i e s .  
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