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I N  THE SUPREME COURT OF FLORIDA 

WALTER BLACirSHEAR, 

P e t i t i o n e r ,  

v .  

STATE nF FLURIDU. 

R e s p o n d e n t .  

CASE N O .  RL-441  

I FHELiMINARY STATEMENT 

W a l t e r  S l a c k s h e a r  w a s  t11e d e f e n d a n t  ~ n  t h e  t r i a l  c o u r t  a ,ad  

a p p ~ l l a n t  be for^ t h e  D l s t r l c t  C n u r t  o f  A p p e a l ,  First D i s t r ~ c t  

c f  F 1 o r : o a .  H e  w l l 1  b e  r e f e l r e d  t o  l n  t n l s  b r l e t  a s  " p e t l t l o n -  

e r , "  " d e f e n d a n t , "  o r  h y  h 1 5  ~ r o p c r  n a m e .  F l l e d  s l r n c 1 1 : a n e o u s l y  

w i t h  t h l c  b r - ~ e f  1s a)? a p p e n d ~ x  c o r ~ t a i n l n q  a  c o p y  o f  t he  c l e c l -  

s i n n  r e n d e r t x d  b e l o w  a s  w e l l  a s  o t h e r  d o c u m e n t s  p e r t l r l e l - l t  t o  

this ( z o u r ? ; ' s  , ~ ~ r l s d l c - t ~ o n .  R e t e r - e n c e  t o  t h e  a p p e n d l .  w ~ l l  b e  b y  

u s e  o f  t h e  s v m b n l  " G "  fu! i o w e d  bb  t h e  a p p r - o p r  l a t e  p a q e  n u m b e r  



I 1  STATEMENT OF THE CASE AND F A C T S  

As his statement of the case and facts petitioner relies 

upor) the case and facts contained in the opinion filed in this 

case by the lower tribunal, Blackshear v .  S t a s ?  Ell--441,iFla. 

1st DCA Mar. 20, 1987)(Q-1-5). O n  April 6 ,  1987, petitioner 

timely filed a motion far rehearing or clarification (A-6-10), 

which was denied by order dated April 2'7, 1987 (4-11). Notice 

to invoke this Court's discretionary jurisdiction has been 

timely filed. 



1 1 1  SUMMARY O F  ARGUMENT 

Since t h e  a c t u a l  a r g u m e n t  is w i t h i n  t h e  p a g e  l i m i t a t i o n s  

f o r  a s c 1 m m a r . y  o f  ar-gurnr-.r7t3 t o  avoid n e e d l e s s  : - e p e t i  t i o n  a 

f o r - m a 1  s u m m a r y  o f  arqument w i l l  b e  o m i t t e d  h e r e .  



IV ARGUMENT 

ISSUE - PRESENTED 

THE DECISION OF THE DISTRICT COURT 
OF APPEAL, FIRST DISTRICT, IN 
PETITIONER'S CASE, BLGCKSHEGR V. STATE, 
EL--441 (FLA. 1ST DCA MAR. 20, 19873 
EXPRESSLY AND DIRECTLY CONFLICTS ON THE 
SAPIE OLIESTIOI\I OF LAW WITH STATE V. JONES., 
485 S0.2D 1283 (FLA. 1986) AND SLGPPY V,:- 
STATE, 12 FLW 433 (FLA. 3D DCA 1987). 

In State v. Neil_-, 457 So.2d 481 (Fla. 19134), this Court 

sought to prohibit race as a factor in the exercise nf peremp- 

tory challenges. Under Neil-, there is a presumption that 

peremptory challenges have not been exercised in a discrimina- 

tory manner, and a party seeking to challenge the other party's 

exercise of peremptories must make a timely objection and has 

the initial burden of demonstrating that the challenged persons 

are memher-s of a distinct racial group, and that there is a 

strong likelihood that they have been challenged solely because 

of race. Once this initial burden is established. it is incum- 

bent upon the trial coart to require the state to supply 

racially neutral reasons far the challenqes. 

Here, ~t was shown that the state used nine of the ten 

peremptor~ challenges available to l t .  Of the nine challenqes 

used, eight were exercised against black jurors, leaving an all 

white Jury. These facts standing alone, reasoned the lower 

tribunal, did not sustain petitioner's initial burden to 

demonstrate a strong likelihood that race was a factor in the 

state's exercise of its challenges. This holding, petitioner 

contends, conf 1 lc ts w i  th J u n e s  and Slappy. 



In Jones_, the defense based a Nei 1, ob ,jet t ion on the fact 

that the state used five of its s i x  peremptory challenges to 

remove the five black prospective jurors questioned on voir 

dire. hccordinq to the lower tribunal '5 opinion in zones v, 

State, 466 So.2d 301 iFla. 3d DCB 1985), the trial court then -- 

refused to require the state to justify its challenges. This 

Court held that the "...defendant adequately fulfilled his part 

of the required procedure in Neil." 485 So.2d at 1284. 

In Slappy, the state used all s i x  of its challenges, four 

of them against potential hlack jurors. The appellate court 

would have been required tn affirm Mr.Slappy7s convictions 

under the "right for any reason" rationale if the trlal court 

had erred in requiring the state to justify its challenges. 

Instead, the appellate court remarked the trial judge "...was 

obviously satisfied that a prima facie showing was made that 

the State was excluding jurors based on race.... " 1 1  F L - W  at 

433. 

In the instant case a hiqher percentage of the state's 

challenges (89%) were used on blacks than was the case in 

either Jones (83%) or Slappy (67%). Yet the holding in the 

instant case was that a prima facie showing was not made, 

whereas in both Jones and SlappPy_ it was held that the initial 

showiny was made. Conflict between petitioner's case and Jones 

and Sl appy i is c l ear. 

Two final observations. The first concerns that portion of 

the opinion below hinting that petitioner's objection was not 

timely. Since the objection was made prior to the swearing of 



t h e  j u r y ,  i t  w a s  t i r n e l y .  S t a t e  v .  C a s t i l l - o ,  486 S o . 2 d  565 ( F l a .  

1 9 8 6 ) .  

T h e  s e c o n d  o b s e r v a t i o n  c o n c e r n s  t h e  c l e a r  d i c t a  i n  t h e  

o p i n i o n  t o  t h e  e f f e c t  t h a t  t h e  p r o s e c u t o r ' s  r e a s o n s  w e r e  v a l i d .  

S i n c e  i t  i s  d i c t a ,  t h e  o p i n i o n  d o e s  n o t  g o  i n t o  d e t a i l  o n  t h e  

r e a s o n s  or. t h e  i n q u i r e s  a s k e d  t h e  q u e s t i o n e d  j u r o r s  o n  v o i r  

d i r e .  I t  s h o u l d  b e  n o t e d  t h a t  t h e  e r r o n e o u s  e x c l u s l u n  o f  e v e n  

,-. o n e  jur-or e n t i t l e s  p e t i t i o n e r  t o  a  new t r i a l .  D a v i s  v .  b e o r q i a ,  

429 U.S. 122 ( 1976 ) .  More i m p o r t a n t l y ,  i f  d i c t a  i n  a n  o p i n i o n  

c a n n o t  b e  a p r o p e r  b a s i s  u p o n  w h i c h  t o  b a s e  c o i i f l i c t ,  C i o n q o l i  

\ J .  S t a t e ,  337 S o - i l d  780 ( F l a .  1 9 ' 7 6 ) ,  1 o q 1 . c a l  ~ n d  l e g a l  c o n s i s -  

t e n c y  d i c t a t e s  t h a t  d l c t a  c a n n o t  f u r n i s h  a  r e a s o n  t o  e x p l a i n  

away u r  h a r m o n i z e  c o n f l i c t  t h a t  o t h e r w i s e  e x i s t s .  



V CONCLUSION 

Based l.lpon the foregoing r-easoninq a n d  at~t;hor i t les pet i- 

tioner (:ontends he has demonstrated conf 1  ict between his case 

with Jg.~e_s_ 2nd S_J-,aj-p_y. Petitioner a c l c o r - d i n q l y  requests this 

Court to e n t ~ r  an order rullng ~ t s   ha^. j u r ~ s d i c t i o n  a n d  requlr-- 

ing the i i l l n q  o f  br1efs on the merits. 

Respectfuily submitted, 

MICHAEL-  E .  AI-LEN 
PUBL I C DE:F EbIDER 
SECOND SUD I C 1 AL C2 I RCU I T 

Assistant Publlc Defender 
Post Office Box 671 
Tallahassee, Florida 3 P 3 0 2  
( 9 0 4 )  488-2458 

nttornev for Petitioner 
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