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PRELIM1 NARY STATEMENT 

T h e  C i r c u i t  C o u r t  o f  t h e  S i x t h  Judicial  C i r c u i t  o f  Flor ida, in and f o r  

Pasco County ,  Flor ida, w i l l  be  r e f e r r e d  to  as the  T r i a l  Court .  T h e  

D i s t r i c t  C o u r t  o f  Appeal o f  Flor ida, Second D is t r i c t ,  w i l l  b e  r e f e r r e d  t o  as 

the  Lower Cour t .  

Respondent, TOM EASTERLI NG , was the  P la in t i f f  in t h e  T r i a l  Cour t .  

While t h i s  was on  appeal in the  Lower Cour t ,  TOM EASTERLING died. 

Respondent f i led  a Notice o f  Subst i tu t ion  o f  Parties, subs t i t u t i ng  JUDY 

JAY EASTERLING as Personal Representat ive o f  t he  Estate of  TOM 

EASTERLING in place o f  TOM EASTERLING. I n  t h i s  Br ie f ,  Respondent 

w i l l  b e  r e f e r r e d  to  as "Respondent" a n d  "Easter l ing"  o r  "Mr. Easter l ing." 

T h e  Defendant  in the  T r i a l  Cour t ,  RICHLAND GROVE & C A T T L E  

COMPANY, INC., a F lor ida corporat ion,  w i l l  b e  r e f e r r e d  t o  as t h e  

Pet i t ioner.  

Reference t o  t h e  record  on  appeal in t h e  Lower C o u r t  w i l l  b e  r e f e r r e d  

t o  by the  Let te r  "R" , followed by the  appropr ia te  page number. 

Reference to  t h e  Append ix  ( t o  Pet i t ioner 's  I n i t i a l  B r i e f  on  the  Mer i ts )  w i l l  

b e  r e f e r r e d  t o  by the  Le t te r  "A" ,  fol lowed by the  appropr ia te  page 

number. 



STATEMENT OF THE CASE 

Pla int i f f1  Respondent f i led a Complaint against Defendant1 Peti t ioner to  

recover a real estate b roke r ' s  commission (R. 1 ) .  The  T r i a l  C o u r t  en tered 

a Summary and Final Judgment in favor  o f  t h e  Respondent (R. 13).  

Pet i t ioner appealed t o  t h e  Lower C o u r t  which reversed t h e  summary 

judgment and remanded. (R. 26-28). Richland Grove & Catt le Company, 

Inc.,  v .  Easter l ing, 460 So.2d 591 (Fla. 2d DCA 1984). On remand, t h e  

j u r y  found t h a t  Respondent was ent i t led  to  a real estate b roke r ' s  

commission (R. 66). Final Judgment in favor  o f  Respondent was entered 

o n  t h e  j u r y  v e r d i c t  (R.  67). Pet i t ioner again appealed t o  t h e  Lower 

Cour t .  The  Lower Cour t  af f i rmed t h e  T r i a l  Cour t ' s  decision in favor  o f  

Respondent and entered i t s  opinion. (A .  1-11 ) .  The  case i s  before t h i s  

C o u r t  on  cer t i f ied  question. 



STATEMENT OF FACTS 

Before h i s  death, TOM EASTERLING was a real estate b r o k e r  f o r  

approximately 25 years  (R.  293-A) .  The  Peti t ioner, RICHLAND GROVE & 

CATTLE COMPANY, i s  a Flor ida Corporat ion owned a n d  operated by C. 

WYNN OIBERRY and  h i s  family (R. 1 7 0 ) .  I n  1979,  t h e  Peti t ioner l is ted t h e  

p r o p e r t y  wh ich  i s  t h e  subject o f  t h i s  appeal w i t h  t h e  Respondent (R. 1 7 2 ) .  

T h e  l i s t ing  was a n  open, verba l  l i s t ing  (R.  1 7 2 ) .  The Respondent 

produced a prospect ive purchaser  named Rankin in 1980 who o f fe red t o  

purchase t h e  p r o p e r t y  (R.  2 4 7 ) .  T h i s  deal fe l l  t h r o u g h  because t h e  

par t ies disagreed ove r  t h e  in teres t  ra te  (R. 1 7 8 ) .  

A f t e r  t h e  Rankin deal fe l l  t h rough ,  Easter l ing cont inued t o  make 

- ef fo r t s  t o  sell t h e  p r o p e r t y  (R.  2 4 7 ) .  Respondent showed t h e  p r o p e r t y  to  

0 o the r  real estate of f ices and salesmen. Respondent advert ised t h e  

p roper t y .  (R. 2 4 7 ) .  Respondent contacted Mr.  OIBerry t o  see i f  

Peti t ioner was interested in sel l ing one-half o f  t h e  p r o p e r t y  t o  a prospect,  

but Peti t ioner was n o t  in terested (R. 2 4 8 ) .  Mr. Easter l ing tes t i f ied  tha t  

in f requen t  social meetings, he to ld  Mr. OIBer ry  what  was o r  was n o t  

happening regard ing  t h e  p r o p e r t y  (R. 2 4 9 ) .  In contrast ,  Mr. OIBer ry  

test i f ied t h a t  Mr. Easter l ing never  to ld him about showing the  p r o p e r t y  

a l though they  saw each o the r  about  once a month on a social basis (R.  

3 0 9 ) .  However, a t  n o  po in t  during t h e i r  f requent  social meetings did Mr.  

OIBerry eve r  te l l  him to  quit trying t o  sell t he  p r o p e r t y  (R. 2 4 8 ) .  



In 1983, in h i s  cont inuing e f f o r t  t o  sell t he  p roper t y ,  Easter l ing 

showed the  p r o p e r t y  t o  h i s  part- t ime salesperson and full-t ime school- 

teacher, YVONNE SICKLER, to  acquaint h e r  w i th  the  t r a c t  o f  land (R. 

197-1 98). Soon thereaf ter ,  Mrs. Sick ler  discussed t h e  p r o p e r t y  w i t h  a 

fellow schoolteacher, T I M  PHILMON, who had asked h e r  t o  be  on the  

lookout fo r  g r o v e  p roper t y  fo r  him and h i s  father  (R.  198). Mrs. Sick ler  

o f fe red t o  show the  p r o p e r t y  t o  T I M  PHILMON and to ld  him where it was 

located, etc. (R. 198). Subsequently,  T I M  PHILMON advised h i s  father ,  

FLOYD PHILMON about t h e  p roper t y .  T I M  PHILMON acted as a 

go-between between Mrs. Sick ler  and FLOYD PHI LMON. (R. 199-201 ) .  

Soon thereaf te r  ( less than  two months),  FLOYD PHILMON and RUTH 

PH l LMON purchased the  p r o p e r t y  f rom Peti t ioner ( R. 171 ) . Al though t h e  

t i t l e  t o  the  p r o p e r t y  was placed in h i s  mother's and father 's  names, T I M  

PHILMON has a n  in teres t  in the  p r o p e r t y  (R.  238). 

Pr io r  t o  closing the  deal w i t h  t h e  Philmons, Pet i t ioner learned tha t  

t he  Philmons found ou t  t h a t  t h e  p r o p e r t y  was fo r  sale t h r o u g h  Mrs. 

Sick ler  who Peti t ioner knew was a salesperson f o r  Easter l ing (R.  180). 

T I M  PHILMON was no t  aware t h a t  the  p r o p e r t y  invo lved was fo r  sale until 

he learned about it f rom MRS. YVONNE SICKLER. Likewise, h is  fa ther  

was no t  aware t h a t  the  p r o p e r t y  was fo r  sale u n t i l  h i s  son Tim advised h im 

about t h e  p r o p e r t y  a f te r  discussions w i t h  Mrs. Sickler.  Addi t ional ly ,  Mrs. 

Sickler advised T I M  PHILMON o f  the  terms and t h e  amount fo r  which t h e  

p r o p e r t y  was l isted. As  a resu l t  o f  t h e  conversat ion w i t h  Mrs.  Sick ler  

and Mrs. Sick ler 's  adv is ing  him where t h e  p r o p e r t y  was located, T I M  

PHILMON and h i s  father  went  o u t  and looked a t  t he  p roper t y .  (R. 



229-231). Mrs.  Sick ler  had contact w i t h  T I M  PHILMON on s ix  d i f f e ren t  

occasions about the  p r o p e r t y  in quest ion before t h e  sale was f inal ly  made 

t o  FLOYD and  RUTH PHILMON [R.  205-206). The  Philmons knew tha t  

Respondent expected a commission f rom the  sale (R. 237). T h e  p r o p e r t y  

was sold by Peti t ioner to  t h e  Philmons f o r  $5,000.00 pe r  surveyed acre, in 

cash, t h e  exact  l i s t ing  p r i ce  and  l i s t ing  terms (R. 173). 



SUMMARY OF ARGUMENT 

Even if t h i s  Cour t  answers the  ce r t i f i ed  quest ion as Peti t ioner 

contends it should be, i.e., t ha t  whether  o r  no t  a real estate l i s t ing  

contract  has been abandoned by a b r o k e r  i s  a quest ion o f  law, the  Lower 

Cour t ' s  decision shou Id  be af f i rmed because there  was d isputed testimony 

and o ther  evidence as t o  whether  o r  no t  t h e  open, verba l  l i s t ing  had been 

abandoned by Respondent, Easter l ing. 'The T r i a l  C o u r t  cer ta in ly  had the  

d iscret ion t o  decide the  issue, legal o r  factual, in favor  o f  Respondent 

where the  testimony was in conf l ic t .  The Statute o f  Limitations had not  

run on the  verba l  l i s t ing  agreement, and the re  i s  no law o r  case decision 

wh ich  specif ies how long such a cont rac t  i s  v iable o ther  than  the  Statute 

o f  Limitations. 

Regardless, the  cer t i f ied  quest ion should be  answered t o  the  ef fect  

t ha t  whether o r  no t  an  open l i s t ing  agreement has been abandoned i s  

general ly  a quest ion o f  fact. When time o f  performance i s  no t  specif ied in 

a contract ,  reasonable time fo r  performance i s  a factual issue. I t  could 

on ly  be  a legal issue when t h e  facts are  c lear ly  undisputed.  The  

testimony of Mr. Easter l ing was su f f i c ien t  t o  show h i s  cont inuing e f f o r t s  to  

find a b u y e r  for Pet i t ioner 's p roper ty .  In fact, he did find a b u y e r  to  

whom the  p r o p e r t y  was sold and  t h e  sale consummated less than two - 
months a f te r  contact was made by Easterl ing's of f ice w i t h  the  buyer ,  a t  

the  exact p r ice  and  upon t h e  exact  terms specif ied by Peti t ioner. 

The  T r i a l  C o u r t  co r rec t l y  submitted the  case to  the  j u ry ,  upon  

appropr ia te  legal ins t ruc t ion ,  and the  Lower C o u r t  co r rec t l y  af f i rmed t h e  



Judgment  f o r  Easter l ing. I t  would have been e r r o r  f o r  t h e  Lower C o u r t  t o  

r u l e  f o r  Pet i t ioner  as a mat ter  o f  law in v iew o f  these d isputed issues o f  

fact. 



ARGUMENT 

POINT I 

WHEN A REAL ESTATE BROKER'S CONTRACT DOES 
NOT PROVIDE A TlME WITHIN WHICH I T  IS TO BE 
PERFORMED AND THE LAW IMPLIES PERFORMANCE 
WITHIN A REASONABLE TIME, THE QUESTION OF 
WHETHER PERFORMANCE OCCURRED WITHIN A 
REASONABLE TlME IS ONE OF FACT. 

What i s  a reasonable t ime fo r  a cont rac t  t o  b e  per formed when time i s  

no t  specif ied i s  o rd ina r i l y  a j u r y  quest ion. Jenkins v. Lykes,  19 Fla. 148 

(1882). I t  i s  on ly  where facts are  und isputed and on ly  one inference i s  

susceptible f rom t h e  facts t h a t  reasonable time i s  a quest ion o f  law f o r  t h e  

c o u r t  t o  determine. Mizell v. Watson, 57 Fla. 111, 49 So. 149 (1909). 

The p r o p r i e t y  o f  t h e  Lower Cour t  in c e r t i f y i n g  the  quest ion stated in t h e  

major i ty  opin ion was, o f  course, w i th in  t h e  cour t ' s  d iscret ion,  b u t  t h e  

facts in t h i s  case were d isputed,  and, therefore,  t h e  case was p roper l y  

decided b y  t h e  j u r y .  T h i s  issue wi l l  b e  f u r t h e r  discussed in argument o f  

Point I I .  

T h e  Lower Cour t ,  c i t i ng  Shuler  v. Allen, 76 So.2d 879 (Fla. 1955), 

cor rec t ly  recognized t h a t  where a cont rac t  o f  employment does n o t  contain 

a time w i th in  wh ich  the  service i s  t o  b e  performed, a reasonable time wi l l  

be  impl ied (A .  4 ) .  Addi t ional ly ,  t h e  Shuler C o u r t  cor rec t ly  expressed 

t h a t  where facts are  undisputed,  reasonable time i s  a quest ion o f  law. 

The  Lower C o u r t  recognized, however, t h a t  Shuler  c i ted t o  a case wh ich  

invo lved an  exclus ive right t o  sell. Erswel l  v .  Ford, 205 Ala. 494, 88 So. 

429 (Ala. 1921 ) (A .  5) .  The  ins tan t  case involves an open, verba l  l is t ing.  



• T h e  Lower Cour t  expressed concern about the  d is t inc t ion  between an  

exclus ive r i g h t  t o  sell and  a non-exclusive, open, verba l  cont rac t  when 

consider ing whether  o r  no t  t he re  has been an  abandonment o f  t h e  l i s t ing  

(A.  5 ) .  Seemingly, t h i s  i s  t h e  reason t h e  Lower Cour t  cer t i f ied  t h e  

quest ion stated in the  major i ty  opinion (A .  6-7). 

Pet i t ioner states tha t  a n  exception to  the  r u l e  announced in Shuler  v. 

Allen, supra,  fo r  open, ve rba l  l i s t ings  g ives  pre ferent ia l  t reatment  t o  such 

l is t ings.  Pet i t ioner argues t h a t  t he re  i s  no  reason to  make a d is t inc t ion  

between an exclus ive l i s t ing  and a n  open, verba l  l i s t ing .  Pet i t ioner is  

wrong. Exclus ive l i s t ings  should be  scru t in ized in favor  o f  t he  owner 

because t h e  b r o k e r  who has an  exclus ive l i s t ing  i s  t h e  on ly  one at tempt ing 

t o  sell t h e  p roper t y .  I f  a b r o k e r  w i t h  an  exclus ive l i s t ing  i s  no t  act ive ly  

t r y i n g  t o  sell t h e  p roper t y ,  t h e  owner of t h e  p r o p e r t y  i s  a t  a disadvantage 

because he w i l l  no t  be  able t o  sell the  p r o p e r t y  himself o r  employ another  

b r o k e r  to  try t o  sell t he  p roper t y .  Therefore,  an  exclus ive brokerage 

contract  should be  declared abandoned if the  b r o k e r  is  no t  work ing  t o  t ry 

t o  sell t he  owner 's  p roper t y ,  so t h a t  t h e  owner can e i ther  sell t he  

p r o p e r t y  himself o r  employ o the r  brokers .  A l though t h e  facts are  

d isputed regard ing whether  Respondent, TOM EASTERLI NG, act ive ly  t r i e d  

t o  sell t h e  p r o p e r t y  f o r  a per iod  o f  time, Pet i t ioner cer ta in ly  was not  a t  a 

disadvantage in hav ing an  open l i s t i ng  w i t h  t h e  Respondent. I f  it had 

wanted, Pet i t ioner could have l is ted t h e  p r o p e r t y  w i t h  o ther  b r o k e r s  o r  

sold it i tse l f .  

Pet i t ioner places undue  signif icance o n  Shuler  v. Allen, supra,  u n d e r  

t h e  facts in t h i s  case. Pet i t ioner misconstrues t h e  hold ing in Shuler.  T h e  



Supreme C o u r t  in Shuler  held, as a matter o f  law, t h a t  t h e  b r o k e r  in t h a t  

case had abandoned h i s  e f f o r t s  t o  sell the  owner 's  ~ r o ~ e r t v  to  a  articular 

customer and, therefore,  was no t  en t i t led  t o  a commission when the  owner 

sold h i s  p r o p e r t y  d i rec t l y  t o  the  same customer. - Id.  a t  883. The Cour t  

in Shuler did not  ho ld  tha t  t h e  l i s t ing  contract  had  been abandoned by the  

b roke r  but he ld  t h a t  t h e  b r o k e r  had abandoned e f f o r t s  to  sell t o  t h a t  

par t icu lar  customer and, therefore,  t he  b r o k e r  was n o t  the  p rocu r ing  

cause o f  t h e  sale. Id. a t  882. - 

In Shuler,  s ix teen months passed f rom the time the  b r o k e r  f i r s t  met 

w i th  the  ul t imate purchasers  until the  time those same purchasers bough t  

the  p r o p e r t y  f rom the  seller. Id. The  b r o k e r  made no contact w i t h  the  - 
purchasers d u r i n g  t h a t  sixteen-month per iod.  I n  the  ins tant  case, it i s  

n o t  d isputed t h a t  t he  sale t o  t h e  Philmons was complete w i th in  two months 

o f  t he  in i t ia l  procurement by Respondent a n d  h i s  salesperson, MRS. 

YVONNE SICKLER (R. 171, 198) .  Thus,  Shuler i s  easily d is t inguishable 

from t h e  ins tant  case. 

The non-exclus iv i ty  o f  t he  cont rac t  in t h e  ins tant  case and Mrs. 

Sicklerls procurement o f  t he  Philmons shor t l y  before the  purchase o f  t he  

p r o p e r t y  d is t ingu ish  the  i ns tan t  case f rom Shuler.  There  i s  no  doubt  t h a t  

Easter l ing was t h e  p r o c u r i n g  cause of t he  sale. Under these 

circumstances, in o rde r  to  deny Easter l ing 's  commission claim, the  c o u r t  

would have to find t h a t  he was no more than  a volunteer  when he obtained 

a purchaser  f o r  Pet i t ioner 's p roper t y .  

What i s  a reasonable time is  o rd ina r i l y  a j u r y  quest ion. Therefore, 

t h i s  case was p roper l y  submit ted t o  t h e  j u r y .  Even if the  C o u r t  answered 



t h e  ce r t i f i ed  quest ion  as Pet i t ioner  contends it should be, t h i s  C o u r t  

should a f f i r m  t h e  Lower Cour t ' s  decision because the re  were d i spu ted  facts 

o n  t h e  abandonment issue as recognized by t h e  T r i a l  C o u r t  a n d  t h e  Lower 

Court .  



POINT II 

THE FACTS I N  THE CASE ARE DISPUTED SO AS T O  
PROHIBIT A RULING AS A MATTER OF LAW T H A T  
THE BROKER HAD ABANDONED HIS CONTRACT. 

T h e  Lower C o u r t  recognized t h a t  t he re  was s u p p o r t  f o r  t h e  t r i a l  

judge's f i nd ings  t h a t  t he re  were d isputed facts concerning Respondent 's 

e f f o r t s  t o  sell Pet i t ioner 's  p r o p e r t y  ( A .  6 ) .  There fore ,  t h e  issue o f  

whether  o r  n o t  Easter l ing produced a b u y e r  w i t h i n  a reasonable t ime was 

p r o p e r l y  submit ted t o  t h e  j u r y  ( A .  6) .  T h e  Pet i t ioner  again raises the  

issue t o  t h i s  Cour t .  T h i s  case, however, i s  n o t  a case o f  abandonment o f  

a l i s t ing  cont rac t  by a b roke r .  T h i s  case invo lves  a n  at tempt by t h e  

seller o f  a piece o f  p r o p e r t y  t o  beat  a real estate b r o k e r  o u t  o f  h i s  

r i g h t f u l  commission. T h e  t r i a l  judge recognized t h a t  t he  facts were 

d isputed,  and  the  j u r y  did no t  allow t h e  owner o f  t he  p r o p e r t y  t o  g e t  

away w i thou t  pay ing  Mr. Easter l ing h i s  rightful commission. 

In h inds igh t ,  Pet i t ioner  a rgues t h a t  t h e  test imony o f  Respondent, 

TOM EASTERLING, i s  " fuzzy" ,  whi le  t h e  test imony o f  WYNN OIBERRY i s  

"unequivocal. 'I However, Mr .  Easter l ing tes t i f ied  t h a t  he  approached Mr .  

O IBer ry  several d i f f e r e n t  t imes t o  exp la in  what  was go ing  o n  during the  

per iod  o f  t ime between the  Rank in  deal and  t h e  date when the  Philmons 

purchased t h e  p r o p e r t y  (R. 249). Mr .  Easter l ing was cer ta in  t h a t  h e  had 

met w i t h  someone about  pu rchas ing  one-half  o f  t h e  p r o p e r t y  (R. 296). 

Mr .  Easter l ing was also cer ta in  t h a t  he  had adver t i sed t h e  p r o p e r t y  a n d  

t h a t  he  had shown t h e  p r o p e r t y  t o  o the r  real  estate off ices (R. 247). 

A t  month ly  meetings, M r .  Easter l ing tes t i f ied  t h a t  h e  sometimes 

discussed t h e  piece o f  p r o p e r t y  w i t h  Mr.  O IBer ry  (R. 260). Mr .  



Easter l ing and  Mr .  O IBer ry  were personal  f r iends ,  and  M r .  Easter l ing 

~ 'unequivocaI ly"  tes t i f ied  t h a t  he  spoke t o  Mr.  O IBer ry  concerning t h e  

p r o p e r t y  o n  an  in formal  basis (R.  261). Mr .  Easter l ing tes t i f ied  t h a t  Mr .  

O IBer ry  "knew t h a t  I was doing t h e  bes t  I could w i t h  t h a t  piece of 

p r o p e r t y "  (R.  261 ) . T h e  two  men were personal f r iends ,  a n d  it cou ld  no t  

b e  expected t h a t  f o r  Mr.  Easter l ing t o  col lect a b r o k e r ' s  commission, he  

was requ i red  t o  have "formal" of f ice meetings w i t h  h i s  f r i e n d  and  c l ien t  

about  e f f o r t s  t o  sell t h e  p r o p e r t y .  

Addi t ional ly ,  o the r  evidence suppor t s  Respondent's a rgument  t h a t  he 

did no t  abandon t h e  contract .  In A p r i l ,  1983, he and MRS. YVONNE 

SICKLER went  o u t  t o  inspect  t h e  p r o p e r t y  t o  acquaint  Mrs. Sick ler  w i t h  

the  p r o p e r t y  (R.  197). If Mr .  Easter l ing was no t  ac t ive ly  at tempt ing t o  

sell t h e  p r o p e r t y  f o r  Pet i t ioner,  he  would n o t  have acquainted Mrs. Sick ler  • w i t h  t h a t  pa r t i cu la r  piece o f  p r o p e r t y .  TOM EASTERLING famil iar ized 

Mrs.  Sick ler  w i t h  the  p r o p e r t y  so t h a t  she m igh t  find a b u y e r  f o r  

Pet i t ioner 's  land, wh ich  she u l t imate ly  did. T h e  Lower C o u r t  recognized 

t h a t  Mrs.  S ick le r  and  Respondent were the  p r o c u r i n g  cause o f  t h e  sale. 

( A .  3 ) .  

T h e  test imony o f  MR. TOM EASTERLING, therefore,  cannot b e  

considered "fuzzy," except  in the  mind o f  Pet i t ioner.  Rather ,  t h e  

test imony o f  Mr.  Easter l ing was in d i r e c t  conf l i c t  w i t h  Mr.  O tBer ry l s  

test imony t h a t  t he re  was n o  contact  between t h e  two men between late 1980 

and  mid-1983 (R.  308). T h e  t r i a l  judge recognized t h e  d i spu ted  facts and  

submit ted t h e  issue t o  t h e  j u r y  (R. 338). T h e  j u r y  weighed t h e  evidence 

a n d  concluded f rom t h e  facts t h a t  Mr .  Easter l ingls test imony was credib le,  



a and, therefore,  h e  was ent i t led  t o  a commission on the  sale o f  t h e  land t o  

the  Philmons. 

T h e  Pet i t ioner c i tes case law in i t s  B r i e f  wh ich  i s  i r re levan t  t o  t h e  

facts o f  t h i s  case. The  Pet i t ioner  rel ies o n  b o t h  Shuler  v .  Al len, supra,  

a n d  Wilkins v .  W. B. T i l t o n  Real Estate and Insurance, Inc.,  

573 (Fla. 4 th  DCA 1971 ) .  L i k e  t h e  Shuler  Cour t ,  t h e  Wilkins C o u r t  he ld  

t h a t  " t he  sel ler had  a right t o  assume t h a t  t h e  b r o k e r  had abandoned h is  

e f f o r t s  in connect ion w i t h  t h e  sale o f  t h i s  p r o p e r t y  t o  t h e  u l t imate buye r . "  

Id. a t  575. Nei ther  t h e  Shuler  C o u r t  n o r  t h e  Wilkins C o u r t  held t h a t  t h e  - 

b r o k e r s  had abandoned t h e i r  l i s t i ng  contracts.  In Wilkins, t h e  issue was 

whether  t he  b r o k e r  was t h e  p r o c u r i n g  cause o f  t h e  sale. Id. a t  574. - 

Again, in t h e  i ns tan t  case, less than  two months passed f rom t h e  time 

a Mrs.  S ick le r  f i r s t  discussed t h e  p r o p e r t y  w i t h  T I M  PHILMON a n d  t h e  time 

t h e  Philmons purchased t h e  p rope r t y .  Thus,  Pet i t ioner 's  rel iance on 

Shuler  a n d  Wilkins i s  misplaced. 

In t h i s  case, t he  Pet i t ioner 's  claim o f  abandonment i s  in n o  way 

re lated t o  what  happened a f t e r  t h e  Philmons became in te res ted  in 

Pet i t ioner 's  p r o p e r t y  t h r o u g h  t h e  e f f o r t s  o f  t h e  Respondent. T h e  

Pet i t ioner 's  claim i s  t h a t  t h e  l i s t i ng  cont rac t  was a t  a n  end before t h e  

Philmons came i n t o  t h e  p ic tu re .  In h i s  test imony, WYNN O'BERRY used 

t h e  w o r d  "abandon" t o  t r y  t o  convince t h e  j u r y  t h a t  t he re  was n o  

contract .  He had n e v e r  used t h e  word  before, a n d  a t  t r i a l  said, " I  

s ta r ted  us ing  it today." (R.  317). The  word  "abandon" wh ich  he  used 

was a conclusory t e r m  but fai led completely t o  comport  w i t h  t h e  balance o f  

h i s  test imony, wherein he  admit ted t h a t  he  l i s ted  t h e  p r o p e r t y  w i t h  t h e  



Respondent, he  neve r  abandoned h i s  in ten t ion  t o  sel l t h e  p r o p e r t y ,  he  

never  t o ld  Mr. Easter l ing no t  t o  find a b u y e r  f o r  h i s  p r o p e r t y ,  he  had n o  

object ion t o  Mr .  Easter l ing showing t h e  p r o p e r t y  t o  prospects, he  was 

pleased t o  sell t h e  p r o p e r t y ,  and  if he  sold the  p r o p e r t y  t o  a customer o f  

Mr .  Easter l ing,  h e  expected t o  p a y  h im a commission. (R. 318-319) .  

Last ly,  t h e  p r o p e r t y  was sold by Peti t ioner to  Respondent 's prospect  

accord ing t o  Pet i t ioner 's own test imony (R. 321 ) . 



POINT I l l  

THE T R I A L  COURT CORRECTLY INSTRUCTED THE 
JURY ON THE LAW APPLICABLE TO THE CASE. 

The law o f  abandonment i s  co r rec t l y  stated in t h e  T r i a l  Cour t ' s  

ins t ruc t ions  to  the  j u r y  in a posi t ive fashion where, among o ther  th ings ,  

the  T r i a l  C o u r t  t o ld  t h e  j u r y :  

"Now, general ly ,  a b r o k e r  must  show t h a t  a sold 
p r o p e r t y  l is ted w i t h  him by t h e  owner was b r o u g h t  
about  t h r o u g h  cont inuous negotiat ions inaugurated by 
him, in o rde r  to  be ent i t led  to  h i s  commission; but 
t h a t  i s  no t  t he  case where the  sel ler and  the  b u y e r  
have purposely excluded the  b r o k e r  f rom these 
negotiat ions by deal ing w i t h  one another  d i rec t l y  .I1 

- and addi t ional ly :  

"You are f u r t h e r  i ns t ruc ted  tha t  where a cont rac t  o f  
employment between a seller and  the  b r o k e r  does no t  
contain a time w i th in  wh ich  t h e  serv ice i s  to  be 
performed, the  par t ies  in tended t h a t  such serv ice 
should be  accomplished w i t h i n  a reasonable per iod o f  
time. I' 

(R. 384). 

T h e  ins t ruc t i on  wh ich  Peti t ioner requested contains p roper  argument to  be  

made t o  a j u r y ,  but it was no t  e r r o r  f o r  t h e  c o u r t  t o  deny t h e  i ns t ruc t i on  

where the  c o u r t  covered the  applicable law completely in the  ins t ruc t ions  

as a whole. I f  t he  T r i a l  Cour t ' s  charges to  t h e  j u r y  are  fa i r  taken as a 

whole, it i s  no t  e r r o r  if t h e  c o u r t  fa i ls  t o  g i v e  a specif ic charge requested 

o r  the  c o u r t  g ives  a specif ic charge to  wh ich  t h e  p a r t y  objects. - See 

Saporito v .  Bone, 195 So.2d 244, 245 (Fla. 2d DCA 1967 ) .  



CONCLUSION 

Ord ina r i l y ,  when time f o r  a cont rac t  t o  be  per formed i s  no t  specif ied, 

whether  reasonable t ime has passed i s  a quest ion f o r  t h e  j u r y  t o  

determine. It would, therefore,  b e  p roper  f o r  t h i s  Cour t  t o  determine 

t h a t  when deal ing w i t h  open, ve rba l  l is t ings,  whether  performance 

occur red w i th in  a reasonable time i s  a factual  issue. Addi t ional ly ,  t h e  

facts o f  t h i s  case are  d isputed on  the  quest ion o f  whether  Respondent 

abandoned t h e  l i s t i ng  agreement. I t  would, therefore,  have been improper 

f o r  t he  T r i a l  Cour t  t o  have r u l e d  as a matter  of law tha t  t h e  b r o k e r  had 

abandoned h i s  contract .  

Fur thermore,  the  T r i a l  Cour t  completely and  accurately i ns t ruc ted  the  

j u r y  o n  t h e  law to  be appl ied t o  the  fac ts  o f  t h e  case. T h e  T r i a l  Cour t  

3 did n o t  e r r  in re fus ing  Pet i t ioner 's  requested j u r y  i ns t ruc t i on  o n  

Itabandonmentlt , because the  ins t ruc t ions  as a whole covered t h a t  issue. 

T h i s  C o u r t  should, therefore,  a f f i r m  t h e  decision o f  t h e  Lower Cour t  in i t s  

en t i re t y ,  regardless o f  how t h e  cer t i f ied  quest ion i s  answered. 

McGEE, LUCKIE E TYNER, 
a d iv is ion  o f  
DAYTON, SUMNER, LUCKIE 

E McKJIGHT, P.A. 

BY 
CHARLIE LUCKIE, JR. 
P. 0. Box 907 
Brooksv i l  le, F lor ida 34298-0907 
(904) 796-3564 
ATTORNEYS FOR RESPONDENT 


