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SUMMARY OF THE ARGUMENT 

Since the Scurry, i n f r a ,  opinion does not mention the  

Bryan, i n f r a ,  case, there cannot be express and d i r ec t  conf l ic t .  

See Jenkins, in f ra .  Accordingly, review should not be granted 

i n  t h i s  case. Neither should review be granted on d i r e c t ,  

though not express, conf l ic t  s ince the rulings of law a r e  con- 

s i s t e n t  and the f a c t s  a r e  dissimilar  enough so a s  not to  require 

the same r e s u l t s  i n  Scurry as i n  Bryan. 



ARGUMENT 

WHETHER THE COURT HAS JURISDICTION BECAUSE THE 
DECISION ON PETITIONER'S APPEAL EXPRESSLY AND 
DIRECTLY CONFLICTS WITH THIS COURT'S DECISION 
I N  BRYAN V .  STATE, 287 So.2d. 73,76 ( F l a .  1973) 

P e t i t i o n e r  seeks t o  invoke review of t h i s  case  based on 

a l l eged  c o n f l i c t  with t h i s  c o u r t ' s  dec is ion  i n  S t a t e  v .  Bryan, 

287 So.2d 73, 76 ( F l a .  1973).  However, t h e r e  i s  no d i r e c t  and 

express c o n f l i c t  between t h e  opinions s ince  t h e  Scurry opinion 

does no t  even mention t h e  Bryan case.  No j u r i s d i c t i o n a l  grounds 

e x i s t  on which t o  g ran t  review of t h i s  case and p e t i t i o n e r  i s  

not  e n t i t l e d  t o  review merely t o  again argue t h e  m e r i t s  of h i s  

case.  

a The Const i tu t ion  g ran t s  t h i s  cour t  j u r i s d i c t i o n  t o  review 

decis ion  of d i s t r i c t  cour t s  of appeal t h a t  expressly and d i r e c t l y  

c o n f l i c t  with dec is ions  of o the r  d i s t r i c t  cour t s  o r  t h e  supreme 

cour t  on t h e  same quest ion of law. A r t .  V, Sect ion 3 ( b ) ( 3 ) ,  F la .  

Const. To have an express and d i r e c t  c o n f l i c t ,  t h e  opinion must 

r e f e r  t o  t h e  dec is ion  a l l eged  t o  be i n  c o n f l i c t .  Jenkins v . S t a t e ,  

385 So.2d 1356 (F la .  1980).  Bryan i s  n o t  even mentioned i n  t h e  

Scurry opinion. Therefore,  t h e  c o u r t ' s  dec is ion  i n  Scurry cannot 

expressly and d i r e c t l y  c o n f l i c t  with Bryan, so  t h e r e  i s  no j u r i s -  

d i c t i o n a l  c o n f l i c t  of dec is ions  t o  support  t h i s  c o u r t ' s  d i s c r e -  

t iona ry  review. 

While i t  i s  poss ib le  f o r  t h i s  Court t o  f i n d  d i r e c t  (though n o t  

express)  c o n f l i c t  where a  d i s t r i c t  cour t  of appeal has overlooked 

a a  case d i r e c t l y  on po in t  which would r e q u i r e  an opposi te  holding,  



t h i s  i s  n o t  the  s i t u a t i o n  here.  The Scurry c o u r t  d id  no t  make a 

pronouncement of law which c o n f l i c t s  with Bryan, r a t h e r ,  both 

dec is ions  a r e  i n  accord i n  regard t o  second degree murder. The 

cour t  merely found t h a t  t h e  evidence Scurry f e l l  s h o r t  of 

second degree murder. The f a c t s  i n  Scurry and Bryan a r e  no t  so 

s i m i l a r  a s  t o  r e q u i r e  the  same holding. 

Because t h e r e  i s  no express and/or  d i r e c t  c o n f l i c t  between 

t h e  dec is ion  of Bryan and Scurry,  t h e r e  i s  no b a s i s  f o r  t h i s  

cour t  t o  review t h e  Second DCA's opinion i n  Scurry v .  S t a t e ,  - 

So. 2d , (Fla .  2d DCA, Feb. 27, 1987) F.L.W. 6441 



CONCLUSION 

The opinion i n  Scurry v .  S t a t e ,  does n o t  meet t h e  s tandards 

necessary t o  invoke d i sc re t ionary  j u r i s d i c t i o n ,  so t h e  Respondent 

r e s p e c t f u l l y  urges t h i s  Court t o  deny review i n  t h i s  case.  
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