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STATEMENT OF THE CASE 

Respondent  p l e a d  n o l o  c o n t e n d e r e  t o  t h e  p o s s e s s i o n  o f  

methamphetamine and p o s s e s s i o n  o f  d r u g  p a r a p h e n a l i a .  ( R  9 4 )  

I n  d o i n g  s o ,  t h e  r e s p o n d e n t  r e s e r v e d  t h e  s u p p r e s s i o n  i s s u e  f o r  

a p p e l l a t e  p u r p o s e s .  ( R  9 4 )  

On a p p e a l  t o  t h e  Second D i s t r i c t  Cour t  o f  Appea l  t h e  

r e s p o n d e n t  o b t a i n e d  a r e v e r s a l  o f  t h e  judgment and  s e n t e n c e .  The 

g rounds  f o r  r e v e r s a l  w a s  t h e  d e n i a l  o f  t h e  mot ion  t o  s u p p r e s s  by  

t h e  t r i a l  c o u r t .  



STATEMENT OF THE FACTS 

The p e t i t i o n e r  a c c e p t s  t h e  f a c t s  i n  t h e  op in ion  of  t h e  

D i s t r i c t  Court  f o r  t h e  purposes  of t h i s  p e t i t i o n .  The f a c t s  of 

t h e  c a s e  a s  s t a t e d  i n  t h e  op in ion  a r e  a s  f o l l ows :  

The cha in  of e v e n t s  cu lmina t i ng  i n  t h e  s e a r c h  began 
when t h e  a s s i s t a n t  manager of a  supermarke t ,  J e r r y  
G e i s l e r ,  observed t h e  de fendan t  shopping i n  t h e  s t o r e  
u s i n g  a  shopping c a r t .  G e i s l e r  t e s t i f i e d  t h a t  h i s  
s u s p i c i o n s  w e r e  a roused  by t h e  f a c t  t h a t  t h e  de fendan t  
had an u n u s u a l l y  l a r g e  p u r s e  l y i n g  i n  t h e  c a r t .  H e  
d e s c r i b e d  i t  a s  l i k e  a  sma l l  a i r l i n e  bag,  two f e e t  
a c r o s s  and s i x  o r  e i g h t  i nches  wide.  Cont inu ing  t o  
obse rve  t h e  de fendan t  wh i l e  s h e  shopped,  G e i s l e r  became 
convinced t h a t  t h e  de f endan t  was engaged i n  s h o p l i f t i n g  
and c a l l e d  t h e  p o l i c e .  When O f f i c e r  J e r b i e  Bryan a r r i v e d  
i n  r e sponse  t o  Geis le r ' s  c a l l ,  t h e  de fendan t  had no t  y e t  
l e f t  t h e  s t o r e .  Bryan adv i s ed  G e i s l e r  t o  go back i n s i d e  
t h e  s t o r e  and when t h e  de fendan t  e x i t e d ,  t o  f o l l o w  h e r .  
Meanwhile, Bryan remained i n  t h e  p a r k i n g  l o t  and wa i t ed .  
The de fendan t  e x i t e d  t h e  s t o r e  push ing  a  g roce ry  c a r t  
c o n t a i n i n g  h e r  pu rchase s ,  fo l lowed by G e i s l e r .  G e i s l e r  
pursued t h e  de fendan t  t o  h e r  c a r  w h i l e  O f f i c e r  Bryan 
p u l l e d  h i s  p a t r o l  c a r  up t o  t h e  d e f e n d a n t ' s  c a r .  G e i s l e r  
i n d i c a t e d  t o  O f f i c e r  Bryan t h a t  t h e  de f endan t  was removing 
a r t i c l e s  from h e r  p u r s e  and h i d i n g  them undernea th  t h e  
s e a t  of  h e r  c a r .  

Bryan t e s t i f i e d  t h a t  he walked up t o  t h e  d e f e n d a n t ' s  
c a r  and adv i s ed  h e r  t h a t  she  was su spec t ed  of s h o p l i f t i n g ,  
which s h e  vehemently den i ed .  O f f i c e r  Bryan s a i d  t h a t  
"we" r e q u e s t e d  t o  look  i n  h e r  handbag and t h a t  s h e  " j u s t  
s t a r t e d  t a k i n g  s t u f f  o u t . "  H e  f u r t h e r  t e s t i f i e d  t h a t  t h e r e  
w e r e  l i t t l e  z ip-up bags ,  c l o t h  bags ,  i n  t h e  l a r g e  bag and 
t h a t  t h e  de fendan t  would open some of t h e s e  s m a l l  bags and 
o t h e r s  s h e  would n o t ,  l a y i n g  t h e s e  a s i d e .  During t h i s  
p r o c e s s ,  Se rgean t  Robert Walker d rove  up and s t a r t e d  
obse rv ing  what was going on. When t h e  de fendan t  completed 
p r o c e s s  of  emptying h e r  handbag and opening some, bu t  no t  
a l l ,  o f t h e  s m a l l  bags ,  O f f i c e r  Bryan s a i d  "now, l e t ' s  go 
back and open a l l  of  them." H e  s a i d  t h e  de fendan t  p icked  
up one p a r t i c u l a r  s m a l l  bag and unzipped i t  and z ipped i t  
back up r e a l  qu i ck .  Se rgean t  Walker ' s  i n t e r e s t  focused on 



t h a t  bag  and h e  a sked  t h e  d e f e n d a n t  what w a s  i n  i t .  She 
would u n z i p  i t  and  z i p  i t  back  up. S e r g e a n t  Walker  
a sked  h e r  a c o u p l e  more t i m e s  " w h a t ' s  i n  t h e  c o n t a i n e r  
i n  t h e  bag?"  The d e f e n d a n t  s a i d  n o t h i n g ;  s h e  j u s t  handed 
t h e  bag  t o  S e r g e a n t  Walker .  When Walker  opened up t h e  
bag  h e  found  t h a t  i t  c o n t a i n e d  a w h i t e  s u b s t a n c e .  
O f f i c e r  Bryan w a s  t h e n  reminded  o f  s e e i n g  a jar  i n  a n o t h e r  
bag  and  h e  went back  and  l o o k e d  i n  t h a t  bag  a g a i n .  Upon 
f u r t h e r  e x a m i n a t i o n ,  O f f i c e r  Bryan found  a w h i t e  s u b s t a n c e  
i n  t h a t  bag  a l s o .  



SUMMARY O F  ARGUMENT 

The d e c i s i o n  o f  t h e  Second D i s t r i c t  c o n f l i c t s  w i t h  t h e  

T h i r d  D i s t r i c t ' s  d e c i s i o n  i n  Pa lmer  v.  S t a t e ,  467 So.2d 1063  ( F l a .  

3d DCA 1 9 8 5 )  S p e c i f i c a l l y ,  i n  Pa lmer ,  s u p r a ,  t h e  c o u r t  h e l d  t h a t  

c o n s e n t  t o  s e a r c h  a handbag i n c l u d e s  t h e  c o n t e n t s  o f  t h e  handbag.  

The i n s t a n t  d e c i s i o n  o f  t h e  Second D i s t r i c t  s p e c i f i c a l l y  h o l d  t o  

t h e  c o n t r a r y .  



I S S U E  I 

THE D E C I S I O N  OF THE SECOND D I S T R I C T  
EXPRESSLY AND D I R E C T L Y  CONFLICTS 
WITH THE T H I R D  D I S T R I C T ' S  D E C I S I O N  
I N  PALMER V. STATE, 467 So.2d 1063 
( F l a .  3rd DCA 1985 ) .  

A r t i c l e  V.  Sec t i on  3 ( b ) ( 3 ) ,  of t h e  F l o r i d a  C o n s t i t u t i o n  

and Rule 9 . 0 3 0 ( A ) ( 2 ) ( a ) ( i v ) ,  F l o r i d a  Rules of Appe l l a t e  Procedure  

p rov ides  f o r  d i s c r e t i o n a r y  j u r i s d i c t i o n  i n  t h i s  c o u r t  where t h e  

d e c i s i o n  of a  D i s t r i c t  Court of Appeal e x p r e s s l y  and d i r e c t l y  

c o n f l i c t s  w i t h  a  d e c i s i o n  of ano the r  D i s t r i c t  Court on t h e  same 

q u e s t i o n  of law. To be " e x p r e s s l y "  i n  c o n f l i c t  t h e r e  must be a  

c o n f l i c t  of d e c i s i o n s .  J enk ins  v .  S t a t e ,  385 So.2d 1356 a t  1359 

( F l a .  1980 ) . Pet  i t  i o n e r  submi t s  t h a t  t h i s  Court I s  ho ld ing  i n  

J enk ins  r e q u i r e s  t h a t  t h e r e  be a  c o n f l i c t  i n  t h e  t e x t  of t h e  

@ op in ions .  The " d i r e c t "  requirement  exc ludes  t h o s e  c a s e s  which 

a r e  d i s t i n g u i s h a b l e  by o p e r a t i v e  f a c t s .  See Wilson v .  Southern 

B e l l  Telephone and Telegraph Co., 327 So.2d 220 ( F l a .  1976 ) .  

The ho ld ing  of t h e  Court below which i s  submi t ted  a s  

c o n f l i c t  i s  a s  fo l lows :  

With r e s p e c t  t o  t h e  i n i t i a l  opening of he r  
pu r se  and r e v e a l i n g  i t s  c o n t e n t s ,  w e  t h i n k  i t  i s  
a rguab l e  t h a t  t h i s  g e s t u r e  could  be i n t e r p r e t e d  
a s  consent  i n  response  t o  t h e  r e q u e s t  of t h e  
o f f i c e r s  t h a t  t h e y  be pe rmi t t ed  t o  see what was 
i n  t h e  d e f e n d a n t ' s  p u r s e .  But t h a t  consent  d i d  
no t  a u t o m a t i c a l l y  extend t o  t h e  c o n t e n t s  of t h e  
sma l l  unopened bags w i t h i n  t h e  pu r se .  

S l i p  op in ion  pages  4-5 

From t h e  above t e x t  i t  i s  c l e a r  t h a t  t h e  op in ion  sought t o  be 

reviewed ho lds  t h a t  consent  t o  s e a r c h  a  handbag does  not  



ex tend  t o  t h e  c o n t e n t s  of t h e  bag. Th i s  i s  e x p r e s s l y  and d i r e c t l y  
,--. 

i n  c o n f l i c t  w i t h  t h e  Th i rd  D i s t r i c t  Court of Appea l ' s  p o s i t i o n  

a s  exp re s sed  i n  Palmer v .  S t a t e ,  467 So.2d 1063 ( F l a .  3rd  DCA 1985)  

when i t  s t a t e d :  

Second, t h e  i n i t i a l  consen t  t o  s e a r c h  t h e  t o t e  
bag i s  p r o p e r l y  regarded  a s  ex t end ing  t o  t h e  packages 
themse lves ,  p a r t i c u l a r l y  i n  t h e  l i g h t  of t h e  f a c t  
t h a t ,  u n l i k e ,  f o r  example, Goldberg v .  S t a t e ,  407 
So.2d 352 ( F l a .  4 t h  DCA 1981)  and Major v .  S t a t e ,  
389 So.2d 1203 ( F l a .  3d DCA 1 9 8 0 ) ,  p e t .  f o r  r ev iew - 
d e n i e d ,  408 So.2d 1095 ( F l a .  1 9 8 1 ) ,  Palmer d i d  not  
r e s t r i c t ,  withdraw o r  l i m i t  h i s  consen t  i n  any 
way, even when d i r e c t l y  ques t i oned  about  t h e  packages '  
c o n t e n t s .  

Sub j u d i c e ,  t h e  responden t  d i d  no t  withdraw o r  l i m i t  h e r  consen t .  

A s  s uch ,  t h e  c o n f l i c t  cannot  be d i s t i n g u i s h e d  by f a c t s .  Fur thermore ,  

t h e  d e c i s i o n s  l e a v e  law enforcement i n  doubt  a s  t o  t h e i r  d u t i e s  

and o b l i g a t i o n s  i n  a  commonly encoun t e r  s e t t i n g  f o r  law enforcement .  

-. A s  such ,  p e t i t i o n e r  submits  t h a t  t h e  i m p l i c a t i o n s  of t h e  c o n f l i c t  

a r e  of such magnitude t o  war ran t  t h i s  c o u r t  t o  e x e r c i s e  i t s  

d i s c r e t i o n  and accep t  j u r i s d i c t i o n  i n  t h i s  c a s e .  



CONCLUSION 

There  i s  e x p r e s s e d  c o n f l i c t  on matters o f  l a w  which  

c a n n o t  b e  d i s t i n g u i s h e d  by  o p e r a t i v e  f a c t s .  The i m p l i c a t i o n s  

of  t h e  c o n f l i c t  have  an  impact  on l a w  en fo rcemen t  t o  s u c h  a 

magn i tude  t o  w a r r a n t  t h e  exercise o f  d i s c r e t i o n a r y  j u r i s d i c t i o n .  
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