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P E L I M I N A R Y  STATEMENT 

CHARLES KOOPMAN w i l l  be referred t o  a s  the  "Appellant" o r  as he 

stood before the  t r i a l  court o r  on d i r e c t  appeal i n  t h i s  Brief and the  

STATE OF FLORTDA w i l l  be referred t o  as  the  "Appellee" o r  "State". The 

Record on Appeal w i l l  be referenced by the  symbol "R" followed by the  

appropriate pape number. 



STATEMENTS OF THE CASE AND FACTS 

The A p p e l l a n t  was charged w i t h  p o s s e s s i o n  of c o c a i n e  i n  v i o l a t i o n  of 

F l o r i d a  S t a t u t e  8 9 3 . 1 3 ( 1 ) ( e ) ;  d e l i v e r y  o f  c o c a i n e  from a  p e r s o n  o v e r  t h e  

age of 18 t o  a  pe rson  under  t h e  age of 18 i n  v i o l a t i o n  o f  F l o r i d a  S t a t u t e  

8 9 3 . 1 3 ( 1 ) ( c ) ;  and d e l i v e r y  o f  coca ine  i n t o  t h e  S t a t e  of F l o r i d a  i n  v i o l a t i o n  

o f  F l o r i d a  S t a t u t e  893.13(1) ( d ) .  On August 29, 1986, t h e  A p p e l l a n t  p l e d  

g u i l t y  t o  t h e  above-referenced c r imes .  The A p p e l l a n t ' s  g u i d e l i n e s 1  s c o r e s h e e t  

t o t a l l e d  151  p o i n t s  w i t h  a  recommended Sen tenc ing  G u i d e l i n e s '  r ange  o f  f o u r  

and a  h a l f  t o  f i v e  and a  h a l f  y e a r s  i n  t h e  F l o r i d a  S t a t e  P r i s o n .  The t r i a l  

c o u r t  d e p a r t e d  from t h e  Sen tenc ing  G u i d e l i n e s  recommended r a n g e l a d  sen tenced  

t h e  A p p e l l a n t  t o  f i f t y  y e a r s .  The Court  f i l e d  w r i t t e n  r e a s o n s  f o r  t h i s  

d e p a r t u r e ,  a l l e g i n g  t h a t  t h e  Defendant invo lved  a  c h i l d  and former s t u d e n t ,  

t h a t  t h e  A p p e l l a n t  abused h i s  p o s i t i o n  o f  t r u s t ,  and t h e  amount o f  d r u g s  

invo lved .  The amount of c o c a i n e  invo lved  i n  t h e  i n s t a n t  c a s e  was 24 grams. 

A p p e l l a n t  t h e n  p r o s e c u t e d  a  d i r e c t  a p p e a l  t o  t h e  Second D i s t r i c t  Court  

of Appeals i n  and f o r  t h e  S t a t e  of F l o r i d a ,  and p e r t i n e n t  t o  t h i s  i n s t a n t  

c e r t i f i e d  q u e s t i o n ,  r a i s e d  t h e  i s s u e ,  "WHETHER THE TRIAL COURT ERRED I N  

DEPARTING FROM THE SENTENCING GUIDELINES UPON SENTENCING THE APPELLANT?" 

I n  i t s  o p i n i o n ,  Koopman v. S t a t e ,  No. 86-2407 (F la .  2d DCA, May 22, 1987) 

(12 F.L.W. 1 2 5 7 ) ,  t h e  Second D i s t r i c t  Court  o f  Appeal found t h a t  t h e  t r i a l  

c o u r t  d i d  n o t  p r e s e n t  c l e a r  and conv inc ing  r e a s o n s  f o r  d e p a r t i n g  from t h e  

persumptive  g u i d e l i n e s  range.  The Court  found t h a t  t h e  f a c t  t h a t  a  c h i l d  

was invo lved  i n  t h e  t r a n s a c t i o n  was an  i n h e r e n t  component o f  t h e  c r ime  of 

d e l i v e r y  of a  c o n t r o l l e d  s u b s t a n c e  t o  a  c h i l d  under  t h e  age  of 18 y e a r s  of 

age  and t h e r e f o r e ,  may n o t  be used  t o  j u s t i f y  such  a  d e p a r t u r e .  The D i s t r i c t  



Court f u r t h e r  found t h a t  t h e r e  was no breach of t r u s t  involved s i n c e ,  i n  

f a c t ,  t h e  Appel lant  had res igned  from h i s  t eaching  p o s i t i o n  s e v e r a l  months 

p r i o r  t o  committing t h e  offense.  Regarding t h e  f i n a l  reason t h e  t r i a l  Court 

gave f o r  t h e  i n s t a n t  depa r tu re ,  i . e .  t h e  amount of drugs involved (24 grams) ,  

t h e  Second D i s t r i c t  Court of  Appeal r e j e c t e d  t h a t  reason a s  we l l ,  b u t  i n  l i g h t  

of t h e  d i v e r s i t y  of op in ions  among t h e  D i s t r i c t s ,  c e r t i f i e d  t h e  fol lowing 

ques t ion  t o  t h i s  Honorable Court:  

MAY THE QUANTITY OF DRUGS INVOLVED I N  POSSESSION OR DELIVERY OF 
COCAINE BE USED AS A PROPER REASON TO SUPPORT A VALID DEPARTURE 
FROM THE SENTENCING GUIDELINES? 

Pursuant  t o  t h a t  op in ion ,  Appellee h e r e i n  f i l e d  i t s  n o t i c e  t o  invoke 

t h i s  Cour t ' s  d i s c r e t i o n a r y  review pursuant  t o  F l a .  R.App.P. 9.030 (2 )  (A) (v )  . 
T h e r e a f t e r ,  t h e  Second D i s t r i c t  Court of Appeal i s sued  i t s  o rde r  s t a y i n g  t h e  

mandate i n  t h e  above-styled cause pending r e s o l u t i o n  of t h e  c e r t i f i e d  ques t i on  

i n  t h i s  Honorable Court.  



SUMMARY OF THE ARGUMENT 

The q u a n t i t y  of drugs involved i n  possess ion  o r  d e l i v e r y  of cocaine 

should no t  be used a s  a proper  reason t o  support  a v a l i d  depa r tu re  from t h e  

Sentencing Guide l ines .  



ARGUMENT 

ISSUE I 

MAY THE QUANTITY OF DRUGS INVOLVED I N  POSSESSION OR DELIVERY OF 
COCAINE BE USED AS A PROPER REASON TO SUPPORT A VALID DEPARTURE 
FROM THE SENTENCING GUIDELINES? ( A s  c e r t i f i e d  t o  t h i s  Court by 
t h e  Second D i s t r i c t  Court of Appeal, S t a t e  of F l o r i d a ) .  

The amount of  cocaine involved i n & e  i n s t a n t  case  (approximately 24 

grams) was under t h e  amount f o r  a t r a f f i c k i n g  charge. Assuming no p r i o r  

record  o r  o t h e r  charges ,  possess ion  and d e l i v e r y  of t h a t  amount c a l l s  f o r  

any non-state  p r i s o n  sanc t ion  under t h e  Sentencing Guide l ines  while simple 

possess ion  over 8 grams adds up t o  a t h r e e  and a h a l f  t o  a four  and a ha l f  

yea r  p r i s o n  sentence wi th  a th ree-year  minimum mandatory sentence.    his 

s u f f i c i e n t  d i f f e r e n c e  would l ead  one t o  be l i eve  t h a t  t h e  F l o r i d a  L e g i s l a t u r e  

chose twenty-eight grams (1 ounce) a s  t h e  cut-off  amount f o r  good reasons .  

One l i k e l y  reason i s  t h a t  an ounce o r  more i n d i c a t e s  an experienced d e a l e r  a s  

opposed t o  someone possess ing  g e n e r a l l y  f o r  pe r sona l  use  o r  small-t ime 

t r a n s a c t i o n s .  

Appel lant  would propose t h a t  answering t h e  c e r t i f i e d  ques t i on  i n  t h e  

a f f i r m a t i v e  would c r e a t e  a r b i t r a r y  dec i s ions  a s  t o  what c o n s t i t u t e s  a l a r g e  

amount w i th in  t h e  one t o  twenty-eight gram range. Is t e n  grams a l a r g e  amount? 

Should it exceed twenty grams? Should it be c l o s e r  t o  twenty-eight grams 

such a s  over 26.5? Appel lant  would argue t h a t  q u a n t i t y  of d rugs  involved i s  

an i n v a l i d  reason f o r  depa r tu re  because q u a n t i t y  i s  an inhe ren t  component of 

t h e  of fense  which has a l r eady  been f a c t o r e d  i n  t h e  Guide l ines  s co re .  S t a t e  v .  

Mischler ,  488 So.2d 523 (F l a .  1986) ;  Hendrix v.  S t a t e ,  475 So.2d 1218 (F l a .  

1985) ;  Newton v. S t a t e ,  490 So.2d 179 (F l a .  1st DCA 1986) .  



Appel lee  r e l i e s  h e a v i l y  on Seas t r and  v. S t a t e ,  474 So.2d 908 ( F l a .  

5 t h  DCA 1985) .  I t  should be no ted  t h a t  Sea s t r and  i nvo lve s  a  ve ry  l a r g e  amount 

of  LSD and,  a s  t h e  Court  po in t ed  o u t ,  t h e  Guide l ines  t o t a l l y  i gno re  t h e  

amount invo lved .  Th i s  i s  n o t  t h e  c a s e  w i t h  coca ine  which ha s  a  c l e a r - c u t  

breakdown of e s c a l a t i n g  s en t ences  based on amount up t o  ove r  400 grams. 

Accordingly,  Appe l lan t  would contend t h a t  upward d e p a r t u r e  due t o  t h e  amount 

of d rugs  should  be a l lowed on ly  when a s u f f i c i e n t  d e v i a t i o n  from t h e  s t anda rd  

occu r s  ( i . e .  w e l l  over  400 grams of c o c a i n e ) ,  such a s  Guer re ro  v .  S t a t e ,  

484 So.2d 59 ( F l a .  2nd DCA 1986) which involved 965.4 grams and P u r s e l l  v .  

S t a t e ,  483 ~ o . 2 d  94 (F la .  5 t h  DCA 1986) (1 ,952.5 grams of  c o c a i n e ) .  A t  t h e  

ve ry  l e a s t ,  it should on ly  app ly  t o  t r a f f i c k i n g  ca se s  a s  sugges ted  i n  Garc ia  

v .  S t a t e ,  No. 85-1167 ( F l a .  3d DCA, March 24, 1987 ) (12  F1.L.W. 8 4 8 ) .  

Appe l lan t  would submit t h a t  t h e  Second D i s t r i c t  Court  of  Appeal i n  

Koopman v .  S t a t e ,  No. 86-2407 ( F l a .  2d DCA, May 22, 1987 ) (12  F.L.W. 12571, 

p r o p e r l y  r e a son  t h a t :  

The f a c t  t h a t  n e i t h e r  t h e  g u i d e l i n e s  nor  t h e  s t a t u t e  making pos se s s ion  
o r  d e l i v e r y  o f  coca ine  a  c r i m i n a l  o f f e n s e  p rov ide s  f o r  any d i s t i n c t i o n  
between pos se s s ion  o r  d e l i v e r y  of  1 gram o r  up t o  28 grams i n d i c a t e s  
t h a t  amount of  d rugs  would be an i n v a l i d  reason  f o r  d e p a r t i n g  from a  
recommended g u i d e l i n e s  sen tence  f o r  e i t h e r  o f f e n s e .  ( c i t a t i o n s  omi t t ed )  

We no t e  t h a t  t h e  s e v e r i t y  o f  t h e  p e n a l t i e s  f o r  t r a f f i c k i n g  i n  coca ine  
on ly  i n c r e a s e s  a t  200 and 400 grams. 893 .135(b) ,  F l a .  S t a t .  (1985) .  
Because of  t h e  exce s s ive  amount of  coca ine  nece s sa ry  b e f o r e  t h e  
t r a f f i c k i n g  p e n a l t y  changes ,  t h i s  Court  ha s  upheld d e p a r t u r e  s en t ences  
based on amounts of  coca ine  w e l l  above t h e  t h r e s h o l d  amounts f o r  each  
p e n a l t y  e s p e c i a l l y  when t h e  amounts have been we l l  above t h e  400 gram 
l e v e l .  See,  P u r s e l l  v .  S t a t e ,  483 So.2d 94 ( F l a .  2d DCA 1986 ) .  I n  
c o n t r a s t  because t h e  range  i n  amount o f  coca ine  involved i n  t h e  o f f e n s e s  
of pos se s s ion  and d e l i v e r y  i n  s o  narrow, t h e  same r ea son ing  does  n o t  
app ly  t o  s en t ences  f o r  t hose  o f f e n s e s .  

Consequently,  t h e  q u a n t i t y  of  d rugs  invo lved  i n  pos se s s ion  o r  d e l i v e r y  

o f  coca ine  should n o t  be used as a  p rope r  reason  t o  suppo r t  a  v a l i d  d e p a r t u r e  

from t h e  Sentencing Gu ide l i ne s  and t h e  c e r t i f i e d  ques t i on  should be answered 

i n  t h e  nega t i ve .  



CONCLUSION 

WHEREFORE, based on t h e  foregoing argument and c i t a t i o n s  of  a u t h o r i t y ,  

t h e  S t a t e  would r eques t  t h a t  t h i s  Honorable Court answer t h e  c e r t i f i e d  

ques t i on  i n  t h e  negat ive.  
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