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STATEMENT OF THE CASE AND THE FACTS 

I n  1 9 8 0 ,  M a r i a n  F a l k  f i l e d  a c o m p l a i n t  a g a i n s t  H o l y  

C r o s s  H o s p i t a l ,  S t .  P a u l  F i r e  I n s u r a n c e  Company,  a n d  The  

F l o r i d a  P a t i e n t ' s  C o m p e n s a t i o n  Fund (R90, A.2). A t  t h e  t i m e  

o f  t h e  a c t i o n ,  t h e  h o s p i t a l  h a d  p r i m a r y  l i a b i l i t y  i n s u r a n c e  

c o v e r a g e  o f  $ 1 0 0 , 0 0 0  w i t h  S t .  P a u l  a n d  was a l s o  a m e m b e r  o f  

t h e  Fund ,  w h i c h  p r o v i d e d  t h e  h o s p i t a l  w i t h  u n l i m i t e d  c o v e r a g e  

o v e r  a n d  a b o v e  t h e  $ 1 0 0 , 0 0 0  p r o v i d e d  b y  S t .  P a u l  (R90,  4 2 ,  

A.2). P e t i t i o n e r  h e r e i n ,  N u r s e  S u e  A. H i g l e y ,  was n o t  named 

as  a d e f e n d a n t  i n  t h e  a c t i o n ;  h o w e v e r ,  t h e  h o s p i t a l ' s  

l i a b i l i t y  was p r e d i c a t e d  s o l e l y  upon  h e r  a l l e g e d  n e g l i g e n c e  

( R 9 0 ,  A.2) .  

I n  1 9 8 2 ,  t h e  F a l k  s u i t  was s e t t l e d  w i t h  t h e  F u n d  p a y i n g  

$ 4 2 5 , 0 0 0  o n  t h e  h o s p i t a l ' s  b e h a l f  (R41) .  I n  r e t u r n ,  t h e  F a l k s  

r e l e a s e d  H o l y  C r o s s  ~ o s p i t a l ,  The  F u n d ,  a n d  N u r s e  H i g l e y  f r o m  

a n y  f u r t h e r  l i a b i l i t y  i n  t h i s  a c t i o n  (R42) .  S u b s e q u e n t l y ,  t h e  

Fund f i l e d  t h i s  a c t i o n ,  a l l e g i n g  t h a t  i t  was s u b r o g a t e d  t o  t h e  

h o s p i t a l ' s  r i g h t  o f  i n d e m n i f i c a t i o n  a g a i n s t  H i g l e y ,  t h e  a c t i v e  

t o r t f e a s o r  , a n d  C o n t i n e n t a l  I n s u r a n c e  Company,  w i t h  whom 

H i g l e y  h a d  a $ 2 0 0 , 0 0 0  p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e  p o l i c y  

( R 4 1 - 4 3 ) .  

P e t i t i o n e r s ,  H i g l e y  a n d  C o n t i n e n t a l  f i l e d  a M o t i o n  f o r  

Summary  J u d g m e n t  a s s e r t i n g  t h a t  S e c t i o n  768 .54 ,  F l o r i d a  

S t a t u t e s  ( 1 9 7 9 ) ,  t h e  a c t  c r e a t i n g  The F u n d ,  p r e c l u d e d  t h e  Fund  

f r o m  r e c o v e r i n g  f r o m  N u r s e  H i g l e y  o n  t h e  b a s i s  t h a t  s h e  was a 



h o s p i t a l  e m p l o y e e  w h o s e  a c t s  were c o v e r e d  b y  t h e  Fund  (R50) .  

The t r i a l  c o u r t  d e n i e d  Summary  J u d g m e n t  a n d  d e t e r m i n e d  a s  a 

m a t t e r  o f  l a w  t h a t  H i g l e y  was n o t  a n  i n s u r e d  u n d e r  t h e  

h o s p i t a l ' s  a g r e e m e n t  w i t h  t h e  Fund a n d  t h a t  t h e  Fund was n o t  

b a r r e d  f r o m  s e e k i n g  s u b r o g a t i o n  f r o m  H i g l e y  a n d  h e r  i n s u r e r  

(R90-91) .  T h e r e a f t e r ,  P e t i t i o n e r s  a g r e e d  t o  t h e  e n t r y  o f  a 

c o n s e n t  f i n a l  j u d g m e n t ,  b y  w h i c h  Summary  J u d g m e n t  was e n t e r e d  

i n  f a v o r  o f  t h e  F u n d  i n  t h e  a m o u n t  o f  t h e  c o v e r a g e  p r o v i d e d  b y  

C o n t i n e n t a l ,  $ 2 0 0 , 0 0 0  (R122-124) .  P e t i t i o n e r s  t h e n  f i l e d  a 

t i m e l y  Notice o f  A p p e a l  t o  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  

F o u r t h  D i s t r i c t ,  s e e k i n g  r e v i e w  o f  t h e  f i n a l  j u d g m e n t .  

The D i s t r i c t  C o u r t  o f  A p p e a l  d e t e r m i n e d  t h a t  a  

h o s p i t a l ' s  c o n t r a c t  w i t h  t h e  Fund c o v e r s  t h e  h o s p i t a l  f o r  

v i c a r i o u s  l i a b i l i t y  o f  i t s  e m p l o y e e s  i n c l u d i n g  n u r s e s ,  b u t  

d o e s  n o t  p r o v i d e  t h a t  n u r s e s  a re  s e p a r a t e l y  c o v e r e d  i n s u r e d s  

u n d e r  t h e  a g r e e m e n t  (A.3). The  D i s t r i c t  C o u r t  f u r t h e r  f o u n d  

t h a t  h o s p i t a l  e m p l o y e e s  s u c h  a s  N u r s e  H i g l e y  a r e  n o t  

a d d i t i o n a l  i n s u r e d s  u n d e r  t h e  h o s p i t a l ' s  c o n t r a c t  w i t h  The  

F u n d  (A.3) .  

A f t e r  c o n s i d e r i n g  t h e  a l l e g e d  p u b l i c  p o l i c y  r e a s o n s  f o r  

b a r r i n g  The  F u n d ' s  i n d e m n i t y  c la im a s s e r t e d  b y  P e t i t i o n e r s ,  

t h e  D i s t r i c t  C o u r t  n o t e d  t h a t :  

Had N u r s e  H i g l e y  b e e n  a named p a r t y  d e f e n d a n t  
i n  t h e  m a i n  a c t i o n  h e r  i n s u r a n c e  c o v e r a g e  
w i t h  C o n t i n e n t a l  w o u l d  h a v e  t o  b e  e x h a u s t e d  
b e f o r e  h e r  v i c a r i o u s l y  l i a b l e  e m p l o y e r  ' s 
c o v e r a g e  [ f r o m  T h e  F u n d ]  wou ld  b e  p a y a b l e .  
T h e  f a c t  t h a t  s h e  was n o t  a n a m e d  p a r t y  
s h o u l d  n o t  c h a n g e  t h i s  r e s u l t  ( A . 4 ) .  



The D i s t r i c t  C o u r t  t h e n  f o u n d  n o  l e g a l  b a r  t o  t h e  F u n d ' s  claim 

f o r  i n d e m n i f i c a t i o n  a n d  a n a l o g i z e d  t h e  s i t u a t i o n  t o  o n e  i n  

w h i c h  t h e  i n s u r e r  o f  a v i c a r i o u s l y  l i a b l e  p a r t y  s e e k s  t o  

f o l l o w  t h e  i n s u r e r  o f  t h e  a c t i v e l y  n e g l i g e n t  p a r t y  i n  i t s  

o b l i g a t i o n  t o  p a y  a c l a i m .  B e c a u s e  t h e  D i s t r i c t  c o u r t  

p e r c e i v e d  t h e  i s s u e s  o f  t h e  i n s t a n t  case t o  b e  o f  g r e a t  p u b l i c  

i m p o r t a n c e ,  t h e  f o l l o w i n g  q u e s t i o n  was c e r t i f i e d  t o  t h i s  

C o u r t  : 

MAY THE FLORIDA PATIENT ' S COMPENSATION FUND 
MAINTAIN AN ACTION FOR INDEMNITY AGAINST A 
NEGLIGENT EMPLOYEE OF A HOSPITAL MEMBER OF 
THE FUND ON WHOSE BEHALF THE FUND HAS PAID A 
CLAIM PREDICATED SOLELY UPON THE EMPLOYEE'S 
NEGLIGENCE? 

p e t i t i o n e r s  t i m e l y  f i l e d  a n  a p p r o p r i a t e  n o t i c e ,  t h i s  

C o u r t  a c c e p t e d  j u r i s d i c t i o n ,  a n d  t h e  Fund now f i l e s  i t s  Answer  

B r i e f  o n  t h e  mer i t s .  



SUMMARY OF ARGUMENT 

The e x p r e s s  l a n g u a g e  o f  t h e  s t a t u t e  c r e a t i n g  t h e  Fund 

m a k e s  c o v e r a g e  a v a i l a b l e  t o  " h e a l t h  care  p r o v i d e r s . "  A s  

d e f i n e d  i n  t h e  s t a t u t e ,  h e a l t h  care  p r o v i d e r s  i n c l u d e  

h o s p i t a l s  b u t  n o t  n u r s e s .  T h u s ,  Fund c o v e r a g e  i s  a v a i l a b l e  t o  

H o l y  C r o s s  Hosp i t a l  b u t  n o t  t o  N u r s e  H i g l e y .  F u r t h e r ,  N u r s e  

H i g l e y  c a n n o t  be c o n s i d e r e d  a n  i n s u r e d  u n d e r  t h e  h o s p i t a l ' s  

c o n t r a c t  w i t h  t h e  Fund s i n c e  t h e  Fund i s  l i a b l e  o n l y  f o r  

c la ims  a g a i n s t  h e a l t h  c a r e  p r o v i d e r s .  I n  f a c t ,  t h e  o n l y  

r e l a t i o n s h i p  b e t w e e n  t h e  Fund a n d  N u r s e  H i g l e y  i s  t h a t  t h e  

h o s p i t a l ' s  l i a b i l i t y ,  a n d  t h e r e f o r e ,  t h e  F u n d ' s  c o v e r a g e ,  

r e s u l t s  f r o m  i t s  v i c a r i o u s  l i a b i l i t y  f o r  N u r s e  H i g l e y ' s  

n e g l i g e n t  a c t i o n s  a s  h e r  e m p l o y e r .  T h u s ,  t h e  Fund  a s  t h e  

i n s u r e r  o f  t h e  v i c a r i o u s l y  l i a b l e  h o s p i t a l  h a s  t h e  r i g h t  t o  

s e e k  i n d e m n i f i c a t i o n  f r o m  t h e  i n s u r e r  o f  t h e  a c t i v e l y  

n e g l i g e n t  p a r t y ,  N u r s e  H i g l e y .  I f  N u r s e  H i g l e y  h a d  b e e n  named  

i n  t h e  F a l k ' s  i n i t i a l  a c t i o n ,  h e r  i n s u r a n c e  c o v e r a g e  w i t h  

C o n t i n e n t a l  w o u l d  n e c e s s a r i l y  h a v e  b e e n  e x h a u s t e d  b e f o r e  h e r  

v i c a r i o u s l y  l i a b l e  e m p l o y e r  ' s c o v e r a g e  w i t h  t h e  Fund  w o u l d  be 

p a y a b l e .  The same r e s u l t ,  t h r o u g h  t h i s  

subrogation/indemnification s u i t  s h o u l d  o b t a i n .  

P u b l i c  p o l i c y  d o e s  n o t  d i c t a t e  a d i f f e r e n t  r e s u l t .  The 

F l o r i d a  P a t i e n t ' s  C o m p e n s a t i o n  Fund was i n s t i t u t e d  t o  p r o v i d e  

a s o l u t i o n  t o  t h e  p e r c e i v e d  p r o b l e m  o f  h i g h  malprac t ice  



i n s u r a n c e  r a t e s  s p e c i f i c a l l y  f o r  h e a l t h  care  p r o v i d e r s  a s  

d e f i n e d  b y  t h e  s t a t u t e  ( t h o s e  p e r s o n s  a n d  c o r p o r a t i o n s  l o o k e d  

upon  b y  malprac t ice  l i t i g a n t s  a s  h a v i n g  d e e p  p o c k e t s )  . 
N u r s e s  were n o t  i n c l u d e d  i n  t h i s  c a t e g o r y .  T h u s ,  t h e  Fund was 

n o t  d e s i g n e d  t o  c o v e r  n u r s e s ,  h a s  n o  c o n t a c t  w i t h  n u r s e s ,  a n d  

s h o u l d  n o t  be b a r r e d  f r o m  s e e k i n g  i n d e m n i f i c a t i o n  f r o m  a 

n u r s e ' s  l i a b i l i t y  i n s u r e r .  I n  f a c t ,  p u b l i c  p o l i c y  d i c t a t e s  

t h a t  N u r s e  H i g l e y ' s  i n s u r a n c e  c o m p a n y  meet i t s  o b l i g a t i o n  t o  

c o v e r  h e r  n e g l i g e n t  a c t s  a n d  p a y  t o  t h e  Fund  t h e  i n s u r a n c e  

m o n i e s  w h i c h  t h e  F u n d ,  i n  e s s e n c e ,  p a i d  o u t  t o  t h e  F a l k s .  By 

d e n y i n g  i t s  r e s p o n s i b i l i t y  t o  t h e  s u b r o g a t i o n  c l a im,  

C o n t i n e n t a l  r e c e i v e s  a w i n d f a l l .  C o n t i n e n t a l  c o n t r a c t e d  

w i t h  N u r s e  H i g l e y  t o  i n s u r e  h e r  f o r  n e g l i g e n t  a c t s  c o m m i t t e d  

a n d  a c c o r d i n g l y  a c c e p t e d  h e r  p r e m i u m  p a y m e n t s .  Y e t  now 

C o n t i n e n t a l  d e n i e s  a n y  r e s p o n s i b i l i t y  or o b l i g a t i o n  t o  p a y  f o r  

t h e  n e g l i g e n t  a c t  o f  N u r s e  H i g l e y .  S u c h  a n  u n j u s t  e n r i c h m e n t  

a c c r u i n g  t o  C o n t i n e n t a l  i s  a g a i n s t  p u b l i c  p o l i c y .  



POINT I 

WHETHER THE FLORIDA PATIENT'S COMPENSATION 
F U N D ,  WHICH SETTLED A CLAIM AGAINST A MEMBER 
HOSPITAL WHOSE LIABILITY WAS VICARIOUS AND 
BASED SOLELY UPON THE NEGLIGENCE OF I T S  
EMPLOYEE, NURSE HIGLEY, MAY MAINTAIN A 
SUBROGATION ACTION AGAINST NURSE HIGLEY AND 
HER PROFESSIONAL MALPRACTICE INSURANCE 
CARRIER FOR THE AMOUNT O F  HER COVERAGE. 

T h e  F u n d  i s  l i a b l e  o n l y  f o r  t h e  p a y m e n t  o f  c l a i m s  

a g a i n s t  h e a l t h  c a r e  p r o v i d e r s  who a r e  i n  c o m p l i a n c e  w i t h  t h e  

r e q u i r e m e n t s  f o r  Fund  m e m b e r s h i p .  S e c t i o n  768 .54  ( 3 )  ( a ) ,  

F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  N u r s e s ,  i n c l u d i n g  N u r s e  H i g l e y ,  a r e  

n o t  h e a l t h  ca re  p r o v i d e r s  a s  d e f i n e d  b y  t h e  s t a t u t e ,  S e c t i o n  

7 6 8 . 5 4  (1) ( b )  , F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ;  

F i n k e l s t e i n  v .  N o r t h  B r o w a r d  Hosp i t a l  

D i s t r i c t ,  4 8 4  So.2d 1 2 4 1  (Fla .  1 9 8 6 ) .  T h u s ,  N u r s e  H i g l e y  i s  

n o t  a n d  c a n n o t  b e  d i r e c t l y  c o v e r e d  b y  t h e  Fund .  F u r t h e r ,  

N u r s e  H i g l e y  h a s  n e v e r  p a i d  a n y  f e e s  t o  b e c o m e  a member  o f  

t h e  F u n d  a n d  h a s  n e v e r  b e e n  s u b j e c t  t o  a n y  o f  t h e  a s s e s s m e n t s  

( m i l l i o n s  o f  d o l l a r s  i n  a m o u n t )  p a i d  b y  h o s p i t a l s  a n d  o t h e r  

Fund m e m b e r s .  

S e c t i o n  768 .54  ( 2 )  (e)  , F l o r i d a  S t a t u t e s ,  s t a t e s  t h a t  t h e  

c o v e r a g e  a f f o r d e d  b y  t h e  Fund  f o r  a p a r t i c i p a t i n g  h o s p i t a l  

a p p l i e s  t o  e m p l o y e e s  o f  t h e  h o s p i t a l  o t h e r  t h a n  t h o s e  t h a t  

q u a l i f y  a s  a h e a l t h  care  p r o v i d e r ,  s u c h  a s  l i c e n s e d  

p h y s i c i a n s .  C o n t r a r y  t o  P e t i t i o n e r ' s  a s s e r t i o n ,  t h i s  

s t a t u t o r y  p r o v i s i o n  d o e s  n o t  e x t e n d  c o v e r a g e  t o  e m p l o y e e s  l i k e  

N u r s e  H i g l e y  a s  a d d i t i o n a l  i n s u r e d s .  P e t i t i o n e r  s 

i n t e r p r e t a t i o n  o f  e x  t e n d e d  c o v e r a g e  is  i n c o n s i s t e n t  w i t h  t h e  



s t a t u t o r y  r e s t r i c t i o n  t h a t  t h e  Fund s h a l l  b e  r e s p o n s i b l e  o n l y  

f o r  p a y m e n t  o f  c l a i m s  a g a i n s t  h e a l t h  care  p r o v i d e r s  a n d  t h e  

d e c l a r e d  s t a t u t o r y  p u r p o s e  f o r  c r e a t i o n  o f  t h e  F u n d  t o  p a y  

... a n y  c l a im a r i s i n g  o u t  o f  t h e  r e n d e r i n g  or 
f a i l u r e  t o  r e n d e r  m e d i c a l  c a r e  or s e r v i c e s ,  
or a r i s i n g  o u t  o f  a c t i v i t i e s  o f  committees 
f o r  h e a l t h  c a r e  p r o v i d e r s  o r  a n y  c l a i m  f o r  
b o d i l y  i n j u r y  or  p r o p e r t y  d a m a g e  t o  t h e  
p e r s o n  or p r o p e r t y  o f  a n y  p a t i e n t ,  i n c l u d i n g  
a l l  p a t i e n t  i n j u r i e s  a n d  d e a t h s ,  a r i s i n g  o u t  
o f  m e m b e r s '  a c t i v i t i e s  f o r  t h o s e  h e a l t h  ca re  
p r o v i d e r s  ...( e m p h a s i s  a d d e d )  

S e c t i o n  7 6 8 . 5 4 ( 3 )  ( a ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  R a t h e r ,  

t h e  c o v e r a g e  p r o v i s i o n ,  S e c t i o n  768.54 ( 2 ) ,  e n t i t l e s  t h e  

h o s p i t a l  t o  c o v e r a g e  e v e n  t h o u g h  i t s  l i a b i l i t y  a r i s e s ,  a s  

h e r e ,  v i c a r i o u s l y  t h r o u g h  t h e  n e g l i g e n c e  o f  i t s  e m p l o y e e s .  

S e e  H i g l e y  v. F l o r i d a  P a t i e n t ' s  C o m p e n s a t i o n  F u n d ,  5 0 6  So.2d 

4 8 3  ( F l a .  4 t h  DCA 1 9 8 7 )  ( o p i n i o n  o n  r e v i e w ) .  

P e t i t i o n e r s  a r g u e  t h a t  a h o s p i t a l  c a n  o n l y  b e  l i a b l e  

t h r o u g h  i t s  e m p l o y e e s ,  t h a t  t h e  h o s p i t a l  h e r e  h a s  p a i d  t h e  

Fund t o  c o v e r  e x p o s u r e  w h i c h  c o u l d  o n l y  d e r i v e  f r o m  v i c a r i o u s  

l i a b i l i t y ,  a n d  t h e r e f o r e ,  t h e  Fund m u s t  c o v e r  e m p l o y e e  

n e g l i g e n c e  s u c h  a s  t h a t  o f  N u r s e  H i g l e y .  T h i s  e n t i r e  a r g u m e n t  

is  p r e d i c a t e d  o n  a n  e r r o n e o u s  a s s u m p t i o n ;  t h e  h o s p i t a l  h a s  

many a reas  o f  l i a b i l i t y  e x p o s u r e  n o t  b a s e d  u p o n  e m p l o y e e  

n e g l i g e n c e .  The  a d e q u a c y  a n d  m a i n t e n a n c e  o f  e q u i p m e n t  c o u l d  

e x p o s e  t h e  h o s p i t a l  t o  l i a b i l i t y .  S t a f f i n g  d e c i s i o n s  a s  t h e  

a m o u n t  a n d  h o u r s  o f  s t a f f  i s  a n  a r e a  i n  w h i c h  t h e  h o s p i t a l  h a s  



potential liability. See Florida Patient's Compensation Fund 

v. Von Stetina, 474 So.2d 783, 790 (Fla. 1985) in which every 

staff member available at the time of injury due to respirator 

malfunction or disconnection was actively involved in delivery 

of necessary care to other patients. A hospital's liability 

may be based upon its policies as to the treatment and care of 

patients or the training required or given in house to its 

staff. Thus, a hospital is potentially liable for much more 

than only the negligent acts of its employees. It is 

significant in the instant case that the hospital's liability 

is based solely on Nurse Higley's negligence and therefore is 

exclusively vicarious. There are no hospital policies, 

equipment or staffing problems involved. 

Since the Fund in fulfilling its duty paid monies on 

behalf of the hospital which was only vicariously 1 iable for 

Nurse Higley's negligence, the Fund now properly seeks 

subrogation of the hospital's claim for indemnification from 

Nurse Higley. 

Subrogation is available only to one who has a duty to 

pay and usually involves an insurer who, by operation of law, 

is substituted to the rights of an insured. DeCespedes v. 

Prudence Mutual Casualty Co., 193 So.2d 224 (Fla. 3rd DCA 

1967). Although the Fund is not an insurer, Taddiken v. 

Florida Patient's Compensation Fund, 478 So.2d 1058 (Fla. 

1985), it owes a duty to pay claims against member health care 



p r o v i d e r s  a n d ,  i n  t h e  p r e s e n t  case, d i d  i n  f a c t  s e t t l e  t h e  

F a l k g s  c la im a g a i n s t  H o l y  C r o s s  H o s p i t a l .  T h u s ,  u n d e r  t h e  

d o c t r i n e  o f  s u b r o g a t i o n ,  t h e  Fund i s  s u b s t i t u t e d  t o  t h e  r i g h t  

o f  t h e  h o s p i t a l  t o  i n d e m n i t y  f r o m  N u r s e  H i g l e y .  

I n d e m n i t y  s h i f t s  t h e  l o s s  f r o m  o n e  who, a l t h o u g h  

w i t h o u t  a c t i v e  n e g l i g e n c e ,  h a s  b e e n  o b l i g a t e d  t o  p a y  b e c a u s e  

o f  some v i c a r i o u s ,  c o n s t r u c t i v e ,  d e r i v a t i v e  or  t e c h n i c a l  

l i a b i l i t y ,  t o  a n o t h e r  f o r  w h o s e  w r o n g d o i n g  t h e  f o r m e r  was h e l d  

l i a b l e .  H o u d a i l l e  I n d u s t r i e s ,  I n c .  v. E d w a r d s ,  3 7 4  So.2d 4 9 0  

( F l a .  1 9 7 9 ) .  Here, t h e  h o s p i t a l  a s  N u r s e  H i g l e y ' s  e m p l o y e r  

was v i c a r i o u s l y  l i a b l e  f o r  h e r  n e g l i g e n t  a c t ,  a n d  a c c o r d i n g l y ,  

d i s c h a r g e d  i t s  d u t y ,  t h r o u g h  t h e  Fund ,  t o  p a y  t h e  F a l k g s  

claim. S i n c e  i n d e m n i t y  is  a r i g h t  w h i c h  i n u r e s  t o  o n e  who 

d i s c h a r g e s  a d u t y  owed  by  h i m ,  b u t  w h i c h ,  a s  b e t w e e n  h i m s e l f  

a n d  a n o t h e r ,  s h o u l d  h a v e  b e e n  d i s c h a r g e d  b y  t h e  o t h e r ,  t h e  

h o s p i t a l  i s  e n t i t l e d  t o  seek i n d e m n i t y  f r o m  C o n t i n e n t a l  

I n s u r a n c e ,  N u r s e  H i g l e y ' s  i n s u r e r .  I n  t u r n ,  t h e  F u n d ,  h a v i n g  

s e t t l e d  t h e  c l a i m  o n  b e h a l f  o f  t h e  h o s p i t a l ,  may b e  s u b r o g a t e d  

t o  t h e  h o s p i t a l ' s  r i g h t  o f  i n d e m n i t y .  

P e t i t i o n e r s  a r g u e  t h a t  t h e  Fund is  a n  i n s u r e r  a n d  t h a t  

a n  i n s u r e r  c a n n o t  m a i n t a i n  a  s u b r o g a t i o n  a c t i o n  a g a i n s t  i t s  

own i n s u r e d  c i t i n g ,  i n t e r  a l i a ,  A l l s t a t e  I n s u r a n c e  Co. v. 

F o w l e r ,  480 So.2d 1 2 8 7  ( F l a .  1 9 8 5 ) ;  T a d d i k e n  v. F l o r i d a  

P a t i e n t ' s  C o m p e n s a t i o n  F u n d ,  4 7 8  So.2d 1 0 5 8  ( F l a .  1 9 8 5 ) ;  a n d  

F l o r i d a  P a t i e n t ' s  C o m p e n s a t i o n  Fund v. Von S t e t i n a ,  4 7 4  So.2d 



783 ( 1 9 8 5 ) .  H o w e v e r ,  t h i s  C o u r t  h a s  c l e a r l y  i n d i c a t e d  t h a t  

t h e  Fund is n o t  a n  i n s u r e r .  A s  s t a t e d  i n  T a d d i k e n  a t  1 0 6 0 ,  

I n d e e d ,  t h e  l e g i s l a t u r e  t r e a t s  t h e  Fund 
d i f f e r e n t l y  f r o m  t h e  way i t  t r e a t s  a  p r i v a t e  
i n s u r a n c e  c o m p a n y  i n  a  most i m p o r t a n t  
r e s p e c t :  a  p r i v a t e  i n s u r a n c e  c o m p a n y  may n o t  
b e  j o i n e d  i n  a n  a c t i o n  a g a i n s t  i t s  
i n s u r e d  ..., w h i l e  t h e  Fund m u s t  b e  j o i n e d  i n  
o r d e r  f o r  a  c l a i m a n t  t o  r e c o v e r  f r o m  i t . .  . 
I n  v i e w  o f  t h e  a b o v e  c o n s i d e r a t i o n s ,  i t  i s  
a p p a r e n t  t h a t  t h e  Fund  i s  a  u n i q u e  e n t i t y  
c r e a t e d  b y  s t a t u t e  t h a t  is  n o t  t r e a t e d  a s  a n  
i n s u r a n c e  c o m p a n y  b y  t h e  l e g i s l a t u r e .  

F u r t h e r ,  t h e  Fund d o e s  n o t  seek s u b r o g a t i o n  a g a i n s t  n o r  

i n d e m n i f i c a t i o n  f r o m  i t s  own i n s u r e d .  R a t h e r ,  t h e  F u n d  s e e k s  

t o  b e  s u b r o g a t e d  or s u b s t i t u t e d  t o  t h e  h o s p i t a l ' s  c l a im f o r  

i n d e m n i f i c a t i o n  a g a i n s t  N u r s e  H i g l e y ,  who, a s  h a s  b e e n  

d e m o n s t r a t e d ,  i s  n o t  c o v e r e d  b y  t h e  Fund. The F u n d ' s  r i g h t  o f  

s u b r o g a t i o n  e x i s t s  n o t  b e c a u s e  i t  i s  a n  i n s u r e r  o f  t h e  

h o s p i t a l ,  b u t  b e c a u s e  i t  f u l f i l l e d  i t s  s t a t u t o r y  o b l i g a t i o n  t o  

p a y  t h e  c la im a g a i n s t  t h e  h o s p i t a l ,  a member o f  t h e  Fund.  

P e t i t i o n e r s  a l s o  a s s e r t  t h a t  b e c a u s e  t h e  h o s p i t a l ' s  

u n d e r l y i n g  i n s u r a n c e  n a m e s  i t s  n u r s e s  a s  a d d i t i o n a l  i n s u r e d s ,  

t h e  h o s p i t a l  c a n n o t  seek i n d e m n i f i c a t i o n  f r o m  N u r s e  H i g l e y  a n d  

t h e r e f o r e ,  t h e  Fund  c a n n o t  s e e k  i n d e m n i f i c a t i o n  t h r o u g h  

s u b r o g a t i o n .  On i t s  f a c e ,  t h i s  a r g u m e n t  h a s  a c e r t a i n  l o g i c ;  

h o w e v e r ,  i t  i s  a p p l i c a b l e  o n l y  t o  a c t i o n s  i n v o l v i n g  t h e  

u n d e r l y i n g  i n s u r e r ,  S t .  P a u l .  T h u s ,  S t .  P a u l  c o u l d  n o t  s e e k  



i n d e m n i f i c a t i o n  f r o m  N u r s e  H i g l e y ,  b u t  t h i s  d o e s  n o t  a f f e c t  or 

bar t h e  p r e s e n t  a c t i o n  b y  t h e  Fund.  

I t  i s  s i g n i f i c a n t  t h a t  t h e  Fund  w o u l d  h a v e  i n c u r r e d  n o  

o b l i g a t i o n  h a d  N u r s e  H i g l e y ,  n o t  t h e  h o s p i t a l ,  b e e n  s u e d .  I n  

t h a t  i n s t a n c e ,  C o n t i n e n t a l  w o u l d  h a v e  b e e n  o b l i g a t e d  f o r  t h e  

a m o u n t  o f  i t s  c o v e r a g e  f o r  N u r s e  H i g l e y ' s  n e g l i g e n c e .  O r ,  h a d  

N u r s e  H i g l e y  b e e n  n a m e d  a s  a d e f e n d a n t  i n  t h e  m a i n  a c t i o n ,  h e r  

i n s u r a n c e  c o v e r a g e  w i t h  C o n t i n e n t a l  wou ld  h a v e  t o  b e  e x h a u s t e d  

b e f o r e  t h e  h o s p i t a l ' s  c o v e r a g e  w o u l d  be p a y a b l e .  I n  e i t h e r  

case,  C o n t i n e n t a l  w o u l d  h a v e  t o  f u l f i l l  i t s  o b l i g a t i o n  i n  t h e  

a m o u n t  o f  N u r s e  H i g l e y ' s  c o v e r a g e .  T h i s  r e s u l t  s h o u l d  n o t  be 

d i f f e r e n t  b e c a u s e  t h e  F a l k s  c h o s e  t o  s u e  o n l y  t h e  h o s p i t a l .  



POINT I1 

WHETHER PUBLIC POLICY CONSIDERATIONS PREVENT 
THE FLORIDA PATIENT'S COMPENSATION FUND FROM 
MAINTAINING A SUBROGATION ACTION. 

P u b l i c  p o l i c y  c o n s i d e r a t i o n s  c h a n g e  n e i t h e r  t h e  l e g a l  

p r o p r i e t y  n o r  t h e  f a i r n e s s  o f  t h e  Fund s e e k i n g  i n d e m n i f i c a t i o n  

f r o m  N u r s e  H i g l e y  a n d  h e r  i n s u r e r ,  C o n t i n e n t a l .  

P u b l i c  p o l i c y  f a v o r s  p l a c i n g  t h e  u l t i m a t e  

r e s p o n s i b i l i t y  f o r  n e g l i g e n t  a c t i o n s  o n  t h e  a c t i v e  t o r t f e a s o r  

r a t h e r  t h a n  a v i c a r i o u s l y  l i a b l e  p a r t y .  S e e  H o u d a i l l e  

I n d u s t r i e s ,  I n c .  v .  E d w a r d s ,  3 7 4  So.2d 490  ( F l a .  1 9 7 9 ) .  Here, 

N u r s e  H i g l e y  was t h e  a c t i v e  t o r t f e a s o r  a n d  was t h e  h o l d e r  o f  

a n  i n s u r a n c e  p o l i c y  p r o v i d i n g  p r o f e s s i o n a l  malprac t ice  

c o v e r a g e  i n  j u s t  s u c h  a n  e v e n t .  I f  C o n t i n e n t a l  a s  N u r s e  

H i g l e y ' s  c a r r i e r  c a n n o t  b e  h e l d  l i a b l e  i n  a s i t u a t i o n  s u c h  a s  

t h i s ,  f o r  w h a t  was N u r s e  H i g l e y  p a y i n g  i n s u r a n c e  p r e m i u m s ?  

B a r r i n g  t h e  Fund  f r o m  m a i n t a i n i n g  t h e  

subrogation/indemnification a c t i o n  wou ld  o n l y  r e s u l t  i n  a  

w i n d f a l l  t o  C o n t i n e n t a l .  S u r e l y ,  t h i s  is  n o t  a r e s u l t  

d i c t a t e d  b y  p u b l i c  p o l i c y .  

I n  1 9 7 5 ,  The  F l o r i d a  l e g i s l a t u r e  c r e a t e d  t h e  Fund 

b e c a u s e  

The  cos t  o f  p u r c h a s i n g  m e d i c a l  p r o f e s s i o n a l  
l i a b i l i t y  i n s u r a n c e  f o r  d o c t o r s  a n d  o t h e r  
h e a l t h  ca re  p r o v i d e r s  h a s  - 
s k v r o c k e t e d . . . a n d . . . i t  i s  n o t  uncommon t o  
f i n d  p h y s i c i a n s  i n  h i g h  r i s k  c a t e g o r i e s  
p a y i n g  p r e m i u m s  i n  e x c e s s  o f  $20 ,000  a n n u a l l y  
a n d . . . w i t h o u t  some l e g i s l a t i v e  r e l i e f  d o c t o r s  



w i l l  b e  f o r c e d  t o  c u r t a i l  t h e i r  p r a c t i c e s ,  
r e t i r e ,  or p r a c t i c e  d e f e n s i v e  m e d i c i n e  a t  
i n c r e a s e d  cos t  t o  t h e  c i t i z e n s  o f  
F l o r i d a . .  . ( e m p h a s i s  a d d e d )  

C h a p t e r  75-9 ,  L a w s  o f  F l o r i d a ;  h o w e v e r ,  d e s p i t e  t h e  1 9 7 5  

l e g i s l a t i v e  r e s p o n s e ,  i n  1 9 7 6  t h e  F l o r i d a  l e g i s l a t u r e  

d e t e r m i n e d  t h a t  

p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e  p r e m i u m s  f o r  
 lor i d a  p h y s i c i a n s  h a v e  c o n t i n u e d  to  r i s e  
a n d . . . w i l l  c o n t i n u e  t o  r i s e  a t  a d r a m a t i c  
r a t e ,  and . . . the  maximum r a t e s  f o r  e s s e n t i a l  
m e d i c a l  s p e c i a l i s t s  s u c h  a s  c a r d i o - v a s c u l a r  - 

s u r g e o n s ,  n e u r o s u r g e o n s ,  o r t h o p a e d i c  
s u r g e o n s ,  a n d  a n e s t h e s i o l o g i s t s  r a n g e  f r o m  
$8,20011 p h y s i c i a n - o w n e d  t r u s t s  t o  $ 2 4 , 0 0 0  
t h r o u g h  t h e  JUA, a n d  ...p r e m i u m  costs  a r e  
p a s s e d  o n  t o  t h e  c o n s u m i n g  p u b l i c  t h r o u g h  
h i g h e r  costs  f o r  h e a l t h  care  s e r v i c e s  i n  
a d d i t i o n  t o  t h e  h e a v y  a n d  c o s t l y  b u r d e n  o f  

- 

" d e f e n s i v e  m e d i c i n e 1 '  a s  p h y s i c i a n s  a r e  f o r c e d  
t o  p r a c t i c e  w i t h  a n  o v e r a b u n d a n c e  o f  c a u t i o n  
to  a v o i d  p o t e n t i a l  l i t i g a t i o n ,  a n d . . . t h i s  
c r i s e s  a l s o  poses a d i r e  t h r e a t  t o  t h e  
c o n t i n u i n g  a v a i l a b i l i t y  o f  h e a l t h  ca re  i n  
o u r  s t a t e  a s  new y o u n g  p h y s i c i a n s  d e c i d e  t o  
p rac t i ce  e l s e w h e r e  b e c a u s e  t h e y  c a n n o t  a f f o r d  
h i q h  i n s u r a n c e  p r e m i u m s  a n d  a s  o l d e r  
p h y s i c i a n s  c h o o s e  p r e m a t u r e  r e t i r e m e n t  i n  
l i e u  o f  a c o n t i n u i n g  d i m i n u t i o n  o f  t h e i r  
a s s e t s  b y  s p i r a l i n g  i n s u r a n c e  rates... 
( e m p h a s i s  a d d e d )  

C h a p t e r  76 -260 ,  L a w s  o f  F l o r i d a .  I n  v i e w  o f  t h e s e  

p u b l i c  p o l i c y  f i n d i n g s ,  t h e  a c t  c r e a t i n g  t h e  Fund was a m e n d e d .  

S e e  F l o r i d a  P a t i e n t ' s  C o m p e n s a t i o n  Fund v. Von S t e t i n a ,  474  

So.2d 7 8 3  ( F l a .  1 9 8 5 ) .  C l e a r l y  t h e  l e g i s l a t u r e  p e r c e i v e d  t h e  

i n s u r a n c e  c r i s e s  p r i m a r i l y  i n  terms o f  p h y s i c i a n s .  H o s p i t a l s  

a n d  o t h e r  p o t e n t i a l  d e f e n d a n t s  t r a d i t i o n a l l y  s e e n  a s  h a v i n g  

" d e e p  p o c k e t s "  a r e  i n c l u d e d  i n  t h e  d e f i n i t i o n  o f  h e a l t h  ca re  



p r o v i d e r s  f r o m  whom F u n d  c o v e r a g e  i s  a v a i l a b l e .  N u r s e s  a r e  

m e n t i o n e d  n e i t h e r  a s  i n s u r a n c e  c r i s e s  v i c t i m s  n o r  a s  h e a l t h  

c a r e  p r o v i d e r s  c o v e r e d  b y  t h e  F u n d .  

T h u s ,  t h e  F u n d  w a s  n o t  d e s i g n e d  or i n t e n d e d  t o  p r o v i d e  

c o v e r a g e  t o  n u r s e s .  R a t h e r ,  t h e  Fund owes a  d u t y  t o  t h e  

h o s p i t a l  w h i c h  i s  v i c a r i o u s l y  l i a b l e  f o r  N u r s e  H i g l e y ' s  

n e g l i g e n c e  a n d  t h e r e f o r e  t h e  F u n d ' s  s u b r o g a t i o n  c l a im i s  n o t  

o n l y  w i t h i n  p u b l i c  p o l i c y  b u t  i s  f a i r .  

P e t i t i o n e r s  e x p r e s s  g r e a t  c o n c e r n  t h a t  t h e  Fund s h o u l d  

n o t  be a l l o w e d  t o  o b t a i n  p e r s o n a l  j u d g m e n t s  a g a i n s t  h o s p i t a l  

e m p l o y e e s  w h o s e  n e g l i g e n c e  r e s u l t s  i n  v i c a r i o u s  l i a b i l i t y  f o r  

t h e  h o s p i t a l .  T h e  F u n d  d o e s  n o t  p e r c e i v e  t h i s  a s  a g r e a t  

p r o b l e m ;  i t  w o u l d  s u r e l y  n o t  be e c o n o m i c a l l y  e f f e c t i v e  f o r  t h e  

Fund t o  s e e k  p e r s o n a l  j u d g m e n t s .  H o w e v e r ,  s h o u l d  t h e  C o u r t  

d e t e r m i n e  t h a t  p u b l i c  p o l i c y  d i s c o u r a g e s  s u b r o g a t i o n  s u i t s  b y  

t h e  Fund a g a i n s t  n e g l i g e n t  h o s p i t a l  e m p l o y e e s  n o t  named  i n  t h e  

u n d e r l y i n g  a c t i o n ,  i t  c o u l d  c a r v e  a n  e x c e p t i o n  f o r  t h o s e  

s i t u a t i o n s  when  i n s u r a n c e  c o v e r a g e  i s  a v a i l a b l e .  S e e  A r d  v.  

A r d ,  - 414  So.2d 1 0 6 6  ( F l a .  1 9 8 2 )  u p h o l d i n g  a n  e x c e p t i o n  t o  t h e  

I n t e r s p o u s a l  I m m u n i t y  D o c t r i n e  t o  t h e  e x t e n t  t h e  d e f e n d a n t  is  

c o v e r e d  b y  i n s u r a n c e .  



CONCLUSION 

The Fund is legally entitled to maintain a subrogation 

action for indemnification from Nurse Higley's insurer on the 

basis that the underlying action was predicated on her 

negligence.  his result is supported by legal principles, by 

public policy and by fairness. Accordingly, this Court should 

answer the certified questions positively and affirm the 

Summary Final Judgment in favor of the Florida Patient's 

Compensation Fund. 
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