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P O I N T  ON APPEAL 

PATIENT'S COMPENSATION FUND CANNOT M A I N T A I N  
A SUBROGATION SUIT AGAINST A NURSE I N  A HOSPITAL; 
ESPECIALLY WHERE PUBLIC POLICY CLEARLY PREVENTS 
T H I S  ACTION. 

ARGUMENT 

The crux of t h i s  c a s e  i s  t h a t  t h e  P a t i e n t s '  Compensation 

Fund in su red  a  h o s p i t a l  and s e t t l e d  a  ca se  and then  f i l e d  a  

subroga t ion  a c t i o n  a g a i n s t  t h e  a l l e g e d  n e g l i g e n t  h o s p i t a l  

employee and her  insurance  c a r r i e r .  I t  i s  r e s p e c t f u l l y  submit ted 

t h a t  t o  a l low t h e  Fund t o  proceed i n  t h i s  subroga t ion  a c t i o n  w i l l  

work an i n j u s t i c e  upon h o s p i t a l  employees and i s  c l e a r l y  c o n t r a r y  

t o  t h e  p u b l i c  po l i cy  expressed i n  t h e  s t a t u t e .  

The r i g h t  t o  subroga t ion  i s  never abso lu t e ;  it depends on 

t h e  e q u i t i e s  of t h e  s i t u a t i o n  involved and on t h e  d i c t a t e s  of 

good conscience and p u b l i c  p o l i c y .  Dantz le r  Lumber & Export Co. 

v .  Columbia Casua l ty  Co., 115 F l a .  541, 156 So. 116 (134) .  

Consequently, r e l i e f  by way of subroga t ion  w i l l  n o t  be g ran ted  

where it would work an i n j u s t i c e ,  o r  innocent  t h i r d  persons  would 

s u f f e r ,  o r  where t h e  r e s u l t s  would be adverse  t o  sound p u b l i c  

p o l i c y .  1 2  F l a .  Jur .2d  Con t r ibu t ions ,  Sec t ion  19. 

The r e a l  crux of t h i s  ca se  i s  a  p u b l i c  p o l i c y  q u e s t i o n ,  a s  

t o  whether t h e  Fund should be allowed t o  g e t  persona l  judgments 

a g a i n s t  h o s p i t a l  employees. Sound p u b l i c  p o l i c y  c o n s i d e r a t i o n s  

should prevent  t h e  Fund from main ta in ing  t h i s  a c t i o n .  The Fund 

i s  a  s t a t u t o r y  c r e a t u r e ,  and i t s  r i g h t s ,  d u t i e s  and l i a b i l i t i e s  

a r e  l i m i t e d  by t h e  language of t h e  s t a t u t e .  There i s  a b s o l u t e l y  

no th ing  i n  t h e  s t a t u t e  which would permit  t h e  Fund t o  sue a  nurse  

o r  employees of a  member h o s p i t a l .  
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While a  h o s p i t a l  may be l i a b l e  f o r  improper s t a f f i n g ,  u s i n g  

f a u l t y  equipment, e t c . ,  t h e r e  i s  no q u e s t i o n  t h a t  t h e  m a j o r i t y  o f  

t h e  h o s p i t a l ' s  l i a b i l i t y  can on ly  be d e r i v e d  from i t s  employees, 

and t h e  Fund c o l l e c t s  premiums t o  cover  j u s t  t h i s  k ind  o f  

v i c a r i o u s  r i s k .  I t  i s  c e r t a i n l y  a g a i n s t  t h e  i n t e n t  of  t h e  

s t a t u t e  t o  a l l ow  t h e  Fund t o  f i l e  a  sub roga t i on  a c t i o n  a g a i n s t  

n u r s e s  and o t h e r  employees o f  t h e  h o s p i t a l  and o b t a i n  judgments 

a g a i n s t  them. An in su rance  company cou ld  n o t  do s o  because  t h e  

employees a r e  a d d i t i o n a l  i n s u r e d s .  There i s  c e r t a i n l y  no i n t e n t  

of t h e  s t a t u t e  t o  a l l ow  t h i s ,  and i n  f a c t  t h e  i n t e n t  o f  t h e  

s t a t u t e  is  t h e  oppos i t e  o f  t h i s ;  t o  p r o t e c t  h e a l t h  c a r e  p r o v i d e r s  

from l i a b i l i t y .  

Th is  p u b l i c  p o l i c y  c o n s i d e r a t i o n  i s  c e r t a i n l y  n o t  changed by 

t h e  f a c t  t h a t  t h e  Fund a s s e r t s  t h a t  it would be  economical ly  

i n e f f e c t i v e  f o r  t h e  Fund t o  seek  t h e s e  p e r s o n a l  judgments. The 

Fund however does n o t  s a y  t h a t  it w i l l  n o t  seek p e r s o n a l  

judgments a g a i n s t  h o s p i t a l  employees. 

The Fund comple te ly  i g n o r e s  t h e  p u b l i c  p o l i c y  c o n s i d e r a t i o n  

s e t  o u t  i n  t h e  Opinion o f  t h e  Four th  D i s t r i c t  below. The 

a p p e l l a t e  c o u r t  has  recognized  t h a t  t o  a l l ow  t h e  Fund 's  c l a i m  

a g a i n s t  t h e  nu r se  and h e r  i n s u r e r  i s  economical ly  i n e f f i c i e n t  and 

probably  v i o l a t i v e  of equa l  p r o t e c t i o n  r i g h t s .  The c o u r t  n o t e s  

t h a t  i n  viewing t h e  v a r i o u s  r i s k s  invo lved ,  t h a t  t h e  H o s p i t a l ' s  

l i a b i l i t y ,  a s  a s s e r t e d  by t h e  Appe l l an t ,  i s  dependent  on t h a t  o f  

i t s  employees and i n  most c a s e s  t h e  c o s t  o f  assuming t h e  r i s k  o f  

l i a b i l i t y  c r e a t e d  by t h e  h o s p i t a l  and i t s  employees, w i l l  be  t h e  

same, whether t h e  h o s p i t a l  a l one  i s  t h e  i n s u r e d  o r  t h e  employees 
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are also insured. 

The Fund has been paid premiums by assessing member 

hospitals for assuming these risks of damages that it may have to 

pay out because of the negligence of an employee. The hospitals 

will in turn simply pass on the cost of these assessments in the 

form of lesser salaries for the employees or higher charges to 

the patients. Higley v. Florida Patients' Compensation Fund, 506 

So.2d 483, 486 (Fla. 4th DCA 1987). 

The Fund claims that if it is not allowed to proceed with a 

subrogation action against the nurse and her insurer that this 

will result in a windfall to the insurance company. The Fund 

completely ignores the opinion below which states: 

To wermit a suit for subroaation is to uwset 
this delicate economic balance by providing a 
windfall to the Fund at the expense of 
hospital emwlovees and the rest of the 
~ubiic.  his is in addition to the waste and 
L- 

- - 

expense of another stage of litigation. 
There can be no question that the act was 
designed to compensate patients for damages 
caused by the negligent acts of both health 
care providers and the hospital employees. 
Section 768.54(2)(e). The former pay for 
this coverage directly; the later are 
protected through the hospital's policy with 
the Fund. It is equally clear that the Fund 
has no right of indemnification or subrogation 
against a health care provider, since the 
health care provider is an insured. There 
appears to be little rational basis for 
treating hospital employees differently; 
indeed such a result seems to discriminate 
unfairly between different classes of health 
care professionals, in this case, nurses as 
opposed to health care providers eligible for 
coverage under the Fund. 

Higley, at 486. 

The Fund continues to maintain its chameleon-like status in 

that it argues that it is an "insurer" for the purposes of being 
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allowed t o  main ta in  a  subroga t ion  a c t i o n  and a t  t h e  same t ime 

cla ims t h a t  it is  n o t  an i n s u r e r ,  t h e r e f o r e  it i s  a b l e  t o  seek 

subroga t ion  a g a i n s t  i t s  in su red .  The Appel lan ts  have a l r eady  

d i scussed  i n  t h e i r  main B r i e f ,  t h e  caselaw and a p p l i c a b l e  

s e c t i o n s  of t h e  s t a t u t e ,  such a s  s e c t i o n  F.S.A. Sec t ion  

768.54 ( 2 )  ( e )  (1985) , which provide coverage through t h e  Fund f o r  

h o s p i t a l  employees. Therefore  it i s  c l e a r  t h a t  i f  t h e  Fund i s  an 

i n s u r e r  f o r  t h e  purposes of sub roga t ion ,  t han  it i s  ba r r ed  from 

seek ing  subroga t ion  a g a i n s t  one of i t s  own i n s u r e d s ,  Nurse 

Higley. 

To avoid t h i s  c l e a r  r e s u l t  t h e  Fund a rgues  t h a t  it i s  simply 

s u b s t i t u t i n g  i t s e l f  f o r  t h e  H o s p i t a l ' s  i ndemni f i ca t ion  a c t i o n  

a g a i n s t  i t s  employee. 

Ra ther ,  t h e  Fund seeks  t o  be subrogated o r  
s u b s t i t u t e d  t o  t h e  h o s p i t a l ' s  c la im f o r  
i ndemni f i ca t ion  a g a i n s t  Nurse Higley,  who, 
a s  has been demonstrated,  i s  n o t  covered by 
t h e  Fund. 

Br ie f  of Appel lee ,  page 10. 

However t h e  Fourth  D i s t r i c t  acknowledged, i n  i t s  Opinion 

below, t h a t  t h e  Hospi ta l  s p e c i f i c a l l y  ob ta ined  under lying 

insurance  naming i t s  nu r se s  a s  a d d i t i o n a l  i n s u r e d s ,  which b a r r e d  

it from indemnif ica t ion .  Higley,  486. I n  a d d i t i o n ,  t h e  Hosp i t a l  

e x p r e s s l y  informed Nurse Higley t h a t  she  would be covered by t h e  

H o s p i t a l ' s  insurance .  Nurse Higley was never t o l d  she would be 

covered on ly  by t h e  H o s p i t a l ' s  primary in su rance  wi th  S t .  Pau l ,  

b u t  she  would be pe r sona l ly  l i a b l e  f o r  any amounts over  t hose  

l i m i t s .  I n  t h e  A f f i d a v i t  of  t h e  r i s k  manager of Holy Cross 

Hosp i t a l ,  he exp res s ly  s t a t e d  t h a t  Nurse Higley was informed t h a t  
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she  was covered under t h e  H o s p i t a l ' s  ma lp rac t i ce  insurance  

p o l i c y .  

Even i f  t h e  Fund i s  e l i g i b l e  t o  seek  indemnif ica t ion  from 

Nurse Higley,  i t s  c la im would s t i l l  f a i l .  No judgment o f  

l i a b i l i t y  was eve r  en t e red  a g a i n s t  Nurse Higley,  a s  she  was n o t  a  

named Defendant i n  t h e  o r i g i n a l  l awsu i t .  The H o s p i t a l ' s  r i g h t  t o  

indemnity is  dependent upon an a d j u d i c a t i o n  t h a t  Nurse Higley was 

neg l igen t  and t h a t  t h e  Hosp i t a l  was on ly  v i c a r i o u s l y  l i a b l e .  

There has  never been a  j u d i c i a l  de t e rmina t ion  of  t h e s e  i s s u e s .  

Therefore  t h e  Hosp i t a l  and /or  Fund cannot  seek indemnity a g a i n s t  

Nurse Higley.  

Upholding t h e  Decis ion below would impose an o b l i g a t i o n  on 

a l l  h e a l t h  c a r e  employees t o  pay p r i v a t e  ma lp rac t i ce  i n su rance .  

The end r e s u l t  would be a  he igh ten ing  of  t h e  a l r e a d y  e s c a l a t i n g  

ma lp rac t i ce  insurance  c r i s i s ,  which i s  d i r e c t l y  c o n t r a r y  t o  t h e  

l e g i s l a t i v e  i n t e n t  i n  e n a c t i n g  t h e  s t a t u t e  c r e a t i n g  t h e  Fund. 

The Fund seeks  t o  ca rve  o u t  an except ion  t o  t h i s  l e g i s l a t i v e  

i n t e n t ,  by a s s e r t i n g  t h a t  it should be e n t i t l e d  t o  subroga t ion  

even i f  t h a t  i s  a g a i n s t  p u b l i c  p o l i c y ,  f o r  t h e  amount of  

a v a i l a b l e  insurance  coverage.  However t h e  end r e s u l t  i s  e x a c t l y  

t h e  same. I f  t h e  Fund i s  permi t ted  t o  seek subroga t ion  from 

h o s p i t a l  employees, then  t h e s e  employees w i l l  be fo rced  t o  seek 

p r i v a t e  insurance ,  which w i l l  t hen  be a v a i l a b l e  t o  t h e  Fund i n  a  

subroga t ion  a c t i o n .  Higley,  486 .  Any a t tempt  by t h e  Fund t o  

recover  a g a i n s t  Hosp i t a l  employees, whether t h i s  recovery  i s  

l i m i t e d  t o  a v a i l a b l e  insurance  o r  n o t ,  i s  c l e a r l y  c o n t r a r y  t o  t h e  

l e g i s l a t i v e  i n t e n t  i n  pass ing  t h e  s t a t u t e  c r e a t i n g  t h e  Fund. 
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A s  p r e v i o u s l y  s t a t e d  t h e  Fund i s  a  s t a t u t o r y  c r e a t u r e ,  and 

i t s  r i g h t s ,  d u t i e s  and l i a b i l i t y  a r e  l i m i t e d  by t h e  language o f  

t h e  s t a t u t e .  There i s  n o t h i n g  i n  t h e  s t a t u t e  which empowers t h e  

Fund t o  s e e k  subrogation/indemnification from a n  employee of  a  

m e m b e r  h o s p i t a l .  The Fund h a s  c o l l e c t e d  m i l l i o n s  of  d o l l a r s  i n  

premiums t o  cover  t h i s  v e r y  k ind  o f  v i c a r i o u s  r i s k .  The Fund h a s  

p o i n t e d  t o  no l e g i s l a t i v e  h i s t o r y  t h a t  i n d i c a t e s  t h a t  t h e  i n t e n t  

o f  t h e  s t a t u t e  w a s  t o  a l l o w  t h e  Fund t o  f i l e  s u b r o g a t i o n  a c t i o n s  

a g a i n s t  n u r s e s  and o t h e r  employees o f  h e a l t h  care p r o v i d e r s  and 

o b t a i n  p e r s o n a l  judgments a g a i n s t  them. For t h e s e  p o l i c y  

r e a s o n s ,  t h e  c o u r t  shou ld  n o t  p e r m i t  t h e  Fund t o  s u b r o g a t e  i n  

t h i s  case and t h e  c e r t i f i e d  q u e s t i o n  s h o u l d  b e  answered i n  t h e  

n e g a t i v e .  
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CONCLUSION 

The c o u r t  should  answer t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  

n e g a t i v e ;  r e v e r s e  t h e  F i n a l  Summary Judgment e n t e r e d  i n  f avo r  o f  

t h e  F l o r i d a  P a t i e n t s '  Compensation Fund, and o r d e r  t h a t  a Summary 

Judgment be  e n t e r e d  i n  f a v o r  o f  t h e  P e t i t i o n e r s  Higley  and 

C o n t i n e n t a l  Insurance  Company. 
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