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PRELIMINARY STATEMENT 

RICHARD RAMSEY will be referred to as the "Petitioner" in 

this brief. The STATE OF FLORIDA will be referred to as the 

"Respondent". The record on appeal will be referred to by the 

symbol "R" followed by the appropriate page number. 
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STATEMENT OF THE CASE 

On J u n e  24 ,  1985, co- defendan t s ,  Raymond Lloyd B u l l  and 

Richard  Lynn Ramsey were charged  i n  t h e  C i r c u i t  C o u r t  o f  t h e  

Tenth  J u d i c i a l  C i r c u i t  w i t h  escape, i n  v i o l a t i o n  o f  Florida 

Statute S944.40 (1985) ( R  3 ) .  

A f t e r  t r i a l  by j u r y  on November 18 - 19 ,  1985,  b o t h  de fen-  

d a n t s  were found g u i l t y  as  cha rged .  (R  423) .  They were a d j u d i-  

c a t e d  g u i l t y ,  and a t  t h e  time o f  s e n t e n c i n g ,  t h e  p u b l i c  d e f e n d e r  

s u b m i t t e d  a f f i d a v i t s  f o r  costs. ( R  4 4 6 ) .  The t r i a l  court,  

o f f e r e d  t h e  d e f e n d a n t  t h i r t y  (30)  d a y s  i n  which to  request a 

h e a r i n g  t o  oppose t h e  amount o f  t h e  p u b l i c  d e f e n d e r  l i e n .  N o  

such  h e a r i n g  was e v e r y  r e q u e s t e d  by t h e  d e f e n d a n t .  

Timely n o t i c e s  o f  appeal to  t h e  Second D i s t r i c t  C o u r t  o f  

Appeal were f i l e d  on J a n u a r y  1 0 ,  1986, and J a n u a r y  15 ,  1986 re- 

s p e c t i v e l y .  ( R  451) .  The p u b l i c  d e f e n d e r  f o r  t h e  Tenth  J u d i c i a l  

C i r c u i t  was a p p o i n t e d  to  r e p r e s e n t  b o t h  d e f e n d a n t s  i n  t h e  prose- 

c u t i o n  o f  t h e i r  appeal. ( R  455) .  

I n  an  o p i n i o n  i s s u e d  by t h e  Second Dis t r i c t  C o u r t  o f  Appeal 

on May 2 0 ,  1987, t h e  court of appeals s t r u c k  t h e  court costs i m-  

posed,  b u t  found t h a t  t h e  a p p e l l a n t  had waived o b j e c t i o n s  to  t h e  

i m p o s i t i o n  o f  a p u b l i c  d e f e n d e r  l i e n  by s i g n i n g  a f f i d a v i t s  waiv- 

ing  such n o t i c e  and h e a r i n g .  The court found no merit i n  any o f  

t h e  o t h e r  issues r a i s e d  on appeal. 

Timely n o t i c e s  of appeal t o  t h e  Supreme C o u r t  o f  F l o r i d a  

a l l e g i n g  c o n f l i c t  j u r i s d i c t i o n  were mailed on  J u n e  9 ,  1987. On 

August 27,  1987, t h i s  Honorable C o u r t  accep ted  j u r i s d i c t i o n .  
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STATEMENT OF THE FACTS 

Respondent a c c e p t s  p e t i t i o n e r ' s  s t a t e m e n t  o f  t h e  f a c t s  w i t h  

s e v e r a l  e x c e p t i o n s  as fo l lows :  

P e t i t i o n e r  a l l e g e s  i n  h i s  S t a t e m e n t  o f  t h e  Facts  t h a t  t h e  

p e t i t i o n e r  was w e l l  aware o f  t h e  g u a r d s ,  f e n c e s ,  barbed wire, 

dogs ,  w a l k i e  t a l k i e s ,  etc. I t  s h o u l d  be made clear t h a t  p e t i -  

t i o n e r s  were w e l l  aware o f  t h e s e  a t  t h e  time o f  t r i a l .  However, 

there was no e v i d e n c e  to  show t h a t  t h e y  were aware of these 

t h i n g s  on t h e  day o f  t h e i r  escape. I t  shou ld  f u r t h e r  be no ted  

t h a t  p e t i t i o n e r  s ta tes  i n  h i s  S t a t e m e n t  o f  t h e  Facts  t h a t  " t h e y  

i n  f a c t  s u r r e n d e r e d  s h o r t l y  t h e r e a f t e r . "  The record is absolute- 

l y  s i l e n t ,  and there is no e v i d e n c e  whatsoever  t o  show t h a t  t h e  

a p p e l l a n t s  s u r r e n d e r e d .  There  is o n l y  e v i d e n c e  below, t h a t  

O f f i c e r  Cool drove  some two hundred f e e t  beyond t h e  o u t e r  peri-  

meter of t h e  p r i s o n  grounds  i n t o  a sewage t r e a t m e n t  p l a n t  and 

headed t h e  a p p e l l a n t  o f f  and captured him. ( R  276 - 277). I t  

shou ld  f u r t h e r  be noted  t h a t  p e t i t i o n e r  s tates  i n  h i s  S t a t e m e n t  

o f  t h e  Facts t h a t  t h e  e v e n t s  s u b  j u d i c e  occurred a t  d u s k .  

Respondent would  s u b m i t  t h a t  t h e  outer perimeter o f  t h e  p r i s o n  

compound is su r rounded  by lamps which come on a u t o m a t i c a l l y  a t  

d a r k  and i l l u m i n a t e  t h e  perimeter o f  t h e  p r i s o n  compound as if it 

were d a y l i g h t  ( R  2 8 1 ) ,  and t h a t  a t  t h e  t i m e  o f  t h e  escape, t h e s e  

l i g h t s  were j u s t  beg inn ing  to  come on. ( R  2 8 1 ) .  
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SUMMARY OF THE ARGUMENT 

Defendants  i n  P o l k  County are n o t  improper ly  required t o  

waive t h e  r i g h t s  t o  n o t i c e  and a h e a r i n g  on t h e  i m p o s i t i o n  o f  

p u b l i c  d e f e n d e r  f e e s  as  t h e  pr ice  o f  o b t a i n i n g  t h e  s e r v i c e s  o f  a 

p u b l i c  d e f e n d e r .  N e i t h e r  t h e  t r i a l  court below (who i n  accord 

w i t h  Florida Rule of Criminal Procedure 3.701(d) den ied  them an 

o p p o r t u n i t y  f o r  s u c h  a h e a r i n g ,  nor is it c o n c e i v a b l e  t h a t  any 

court anywhere w i t h i n  t h i s  s t a t e  would deny an  i n d i g e n t ,  court 

appo in ted  c o u n s e l  f o r  f a i l i n g  to  s i g n  e i t h e r  an  a f f i d a v i t  o f  in-  

d igency ,  a f t e r  t h e  court found t h e  d e f e n d a n t  to  be  i n d i g e n t ,  or 

for f a i l i n g  to  s i g n  any waiver  o f  n o t i c e  and h e a r i n g  f o r  t h e  i m-  

p o s i t i o n  o f  a p u b l i c  de fender  l i e n .  

T h e r e  is no c o n f l i c t  i n  t h e  r e p r e s e n t a t i o n  o f  a d e f e n d a n t  by 

a p u b l i c  d e f e n d e r  a t  t h e  time an a f f i d a v i t  f o r  p u b l i c  d e f e n d e r  

f e e s  are submi t t ed  to  t h e  c o u r t .  The p u b l i c  de fender  does n o t  

collect  t h e s e  fees, nor does t h e  p u b l i c  d e f e n d e r  sue h i s  former 

c l i e n t  f o r  t h e s e  f e e s .  

0 
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ARGUMENT 

ISSUE I 

WHETHER PETITIONER WAS DENIED H I S D U E  
PROCESS AND STATUTORY RIGHTS TO NOTICE OF, A 

HEARING ON, AND DISINTERESTED LEGAL REPRESEN- 
TATION DURING THE IMPOSITION OF A PUBLIC DE- 
FENDER LIEN AGAINST H I M .  

A. - 
On J u n e  6 ,  1985, a t  h i s  f i r s t  appearance  h e a r i n g  p u r s u a n t  t o  

an  obv ious  f i n d i n g  by t h e  court t h a t  p e t i t i o n e r  was i n s o l v e n t ,  a 

pub l i c  d e f e n d e r  was appo in ted  and t h e  p e t i t i o n e r  s i g n e d  an a f f i -  

d a v i t  o f  inso lvency .  ( R  1, 2 ) .  A p r o v i s i o n  of t h i s  a f f i d a v i t  

a u t h o r i z e d  t h e  t r i a l  court to  se t  a f e e  f o r  t h e  s e r v i c e s  o f  t h e  

pub l i c  d e f e n d e r  and to  impose a l i e n  a g a i n s t  t h e  p e t i t i o n e r  wi th-  

o u t  any n o t i c e  o f  a h e a r i n g .  ( R  2 ) .  

A t  t h e  time o f  s e n t e n c i n g ,  Ramsey's p u b l i c  de fender  submit-  

t ed  an  a f f i d a v i t  t o  t h e  t r i a l  court f o r  $750. Mr. B u l l ' s  p u b l i c  

d e f e n d e r ,  a t  t h e  same t i m e ,  s u b m i t t e d  an  a f f i d a v i t  i n  t h e  amount 

0 

o f  $1,000. ( R  4 4 2 ) .  The t r i a l  court s ta ted  t h a t  n e i t h e r  M r .  

B u l l  nor  Mr. Ramsey had had a n  o p p o r t u n i t y  to  c o n s i d e r  whether  

these amounts were f a i r  ( R  443)  and, t h e r e f o r e ,  t h e  court s ta ted 

t h a t  it was imposing t h e  l i e n s ,  b u t  gave  t h e  d e f e n d a n t s  t h i r t y  

d a y s  to  request a h e a r i n g  on t h e  f a i r n e s s  o f  t h e s e  r e s p e c t i v e  

amounts. ( R  4 4 3 ) .  The record does n o t  r e f l e c t  t h a t  a h e a r i n g  

was requested. I t  is a p p a r e n t  t h e n  t h a t  n o t w i t h s t a n d i n g  any 

waiver  e i t h e r  p e t i t i o n e r  s i g n e d  a t  t h e i r  f i r s t  appearances ,  t h e  

t r i a l  court i n  t h i s  case g r a n t e d  bo th  p e t i t i o n e r s  an o p p o r t u n i t y  

f o r  a h e a r i n g .  T h i s  was done i n  accord  w i t h  Florida Rule of 
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Criminal Procedure 3,70l(d), and t h e r e f o r e ,  o b v i o u s l y  approved i n  

form and p r o c e d u r e  by t h i s  Cour t .  

On direct  appeal, p e t i t i o n e r  raised t h e  i s s u e  o f  n o t i c e ,  

h e a r i n g  and d i s i n t e r e s t e d  l e g a l  r e p r e s e n t a t i o n  a t  t h e  a s s e s s m e n t  

o f  a p u b l i c  d e f e n d e r  f e e  as required by J e n k i n s  v. S ta te ,  444 

So.2d 947 (F la .  1984) .  On d i r e c t  appeal, r e s p o n d e n t  ( a p p e l l a n t  

below) responded t h a t  it was somewhat s c a n d a l o u s  t o  allow a pub- 

l i c  d e f e n d e r  t o  submi t  an  a f f i d a v i t  f o r  a p u b l i c  d e f e n d e r ' s  f e e  

w i t h o u t  r e q u e s t i n g  t h e  c o u r t  f o r  an o p p o r t u n i t y  to  d i s c u s s  w i t h  

t h e  d e f e n d a n t  as  to  whether  or n o t  he  a c t u a l l y  t h o u g h t  t h e  amount 

was f a i r ,  which would have p r o v i d e d  t h e  h e a r i n g  r e q u i r e d ,  and 

t h e n  on appeal to  have a n o t h e r  p u b l i c  d e f e n d e r  a t tack t h i s  as  

d e n i a l  o f  a h e a r i n g .  I n  r e s p o n s e ,  t h e  p u b l i c  d e f e n d e r  a d m i t t e d  

s c a n d a l .  The Second Distr ic t  C o u r t  o f  Appeal, i n  its i s s u e d  

o p i n i o n  chose to  i g n o r e  t h e  admit ted s c a n d a l o u s  b e h a v i o r ,  and 

h e l d  t h a t  t h e  waiver  i n  t h e  a f f i d a v i t  of i n s o l v e n c y  d i s p e n s e d  

w i t h  t h e  n o t i c e  and h e a r i n g  r e q u i r e m e n t s  o f  S27.56(7) Florida 

Statutes. Ramsey v.  S t a t e ,  507 So.2d 742, 743 (Fla.  2 DCA 1 9 8 7 ) ;  

Bull v.  S t a t e ,  507 So.2d 744, 745 (Fla.  2 DCA 1 9 8 7 ) .  

0 

0 

B. - 
P e t i t i o n e r  asserts t h a t  as  a predicate f o r  o b t a i n i n g  c o u r t  

a p p o i n t e d  c o u n s e l ,  t h e  p e t i t i o n e r  had to  s i g n  t h i s  waiver  o f  

n o t i c e  and h e a r i n g .  I n  s u p p o r t  o f  t h i s  a s s e r t i o n ,  p e t i t i o n e r  

c i tes  Gryca v.  S ta te ,  315 So.2d 2 2 1  (Fla.  1 DCA 1975) and 

McGeorqe v.  S t a t e ,  386 So.2d 29 (Fla.  5 DCA 1 9 8 0 ) .  Respondent  

d i s a g r e e s .  I n  Gryca v. S t a t e ,  s u p r a ,  t h e  d e f e d a n t ,  i n  order to  
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even o b t a i n  a p u b l i c  d e f e n d e r ,  had to  ac tua l ly  e x e c u t e  a l i e n  as  

s e c u r i t y  f o r  t h e  d e b t  created by t h e  s e r v i c e s  r endered .  I t  is 

t r ue  t h a t  i n  Gryca t h e  d e f e n d a n t  a lso  e x e c u t e d  a waiver  of any 

n o t i c e  of p r o c e e d i n g s  where t h e  amount o f  t h i s  l i e n  would be 

f i x e d  as w e l l  as  t o  any n o t i c e  of t h e  ac tua l  f i l i n g  o f  t h e  

l i e n .  However, i t  canno t  be s a t i s f a c t o r i l y  argued t h a t  had t h e  

r e sponden t  r e f u s e d  to  s i g n  t h e  a f f i d a v i t  o f  ind igency  a t  h i s  

f i r s t  appearance  i n  t h e  case s u b  j u d i c e ,  t h a t  t h e  court would 

have d e n i e d  h i m  a p u b l i c  d e f e n d e r .  And c e r t a i n l y ,  u n l i k e  Gryca, 

s u p r a ,  t h e  p e t i t i o n e r  h e r e i n  d i d  n o t  have to  e x e c u t e  any l i e n  as 

s e c u r i t y  f o r  a d e b t  created by t h e  p u b l i c  d e f e n d e r ' s  s e r v i c e s .  

I t  shou ld  also be  noted  t h a t  t h e  d i s s e n t  i n  Gryca s a i d  t h a t  t h e  

record ref lects  t h e  d e f e n d a n t  knowingly and i n t e l l i g e n t l y  waived 

h e r  r i g h t s  and i n  no way shows t h a t  s h e  was i n  any way f o r c e d  to  

abandon t h o s e  r i g h t s .  I d .  a t  2 2 3 ,  224. a 
T h i s  C o u r t  i n  J e n k i n s  v. S t a t e ,  444  So.2d 947 ( F l a .  1 9 8 4 ) ,  

d i d  n o t  i n v a l i d a t e  t h e  i m p o s i t i o n  of a p u b l i c  de fender  l i e n ,  b u t  

r a t h e r  required t h a t  adequate n o t i c e  to  t h e  d e f e n d a n t  t h a t  t h e  

coun ty  was s e e k i n q  t h e s e  costs, and an  o p p o r t u n i t y  f o r  t h e  de fen-  

d a n t  t o  be heard on t h e  issue. Id .  a t  950. P rac t i ca l  matters as 

to  how o f t e n  such l i e n s  are a c t u a l l y  imposed or collected aside,  

J e n k i n s  c l e a r l y  does n o t  p r o h i b i t  t h e  l i e n ,  it  merely i n s t r u c t s  

t h a t  t h e  d e f e n d a n t  be g i v e n  n o t i c e  t h a t  t h e  c o u n t y  is s e e k i n g  re- 

covery  of t h e  money expended on t h e  d e f e n d a n t ' s  b e h a l f ,  w i t h  an 

o p p o r t u n i t y  f o r  t h e  d e f e n d a n t  t o  be hea rd  on t h e  matter. P e t i -  

a 
t i o n e r  was g i v e n  such n o t i c e  a t  t h e  time he s i g n e d  h i s  a f f i d a v i t  
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o f  inso lvency  i n  accord w i t h  F l o r i d a  Rule of Criminal Procedure 

3.701(d). H e  was t h e r e a f t e r  g i v e n  an o p p o r t u n i t y  by t h e  t r i a l  

court to  be h e a r d .  ( R  4 4 3 ) .  The  f a c t  t h a t  he  f a i l e d  to  a v a i l  

h imse l f  o f  t h i s  o p p o r t u n i t y  is p e t i t i o n e r ' s  p e r s o n a l  waiver .  I n  

McGeorqe v. S t a t e ,  s u p r a ,  t h e  court s p e c i f i c a l l y  found t h a t  

notice and an  o p p o r t u n i t y  t o  be  hea rd  i n  compl iance  wi th  F l o r i d a  

S t a t u t e  27.56(7) was n o t  a f f o r d e d  t h e  d e f e n d a n t .  I t  was t h e  par-  

t i cu la r  p r o b a t i o n  order i n  McGeorqe t h a t  o f f e n d e d  because it % 

q u i r e d  waiver  of n o t i c e  and h e a r i n g  i n  order t o  o b t a i n  a p u b l i c  

de fender .  T h i s  d i d  n o t  require f i n d i n g  t h a t  S e c t i o n  27.56(7) was 

u n c o n s t i t u t i o n a l .  The court h e l d  t h a t  a new p r o b a t i o n  order 

would have to  be d ra f t ed  t h a t  d i d  n o t  d e p r i v e  t h e  d e f e n d a n t  o f  

h i s  s t a t u t o r y  r i g h t s .  Again, t h e r e  is no th ing  i n  t h e  record to  

show t h a t  t h e  pub l i c  de fender  would n o t  have been appo in ted  had 

p e t i t i o n e r  f a i l e d  to  s i g n  t h i s  waiver ;  Nor d i d  t h e  t r i a l  court 

sub  j u d i c e  d e p r i v e  p e t i t i o n e r  o f  n o t i c e  and an  o p p o r t u n i t y  to  be 

heard.  I f  t h e  i n s t a n t  P o l k  County Order  is o f f e n s i v e ,  then ,  as 

i n  McGeorqe, new o n e s  shou ld  be d r a f t e d ;  a f i n d i n g  t h a t  t h e  

s t a tu t e  is u n c o n s t i t u t i o n a l  because o f  a s i n g l e  o f f e n s i v e  form 

however, is i n a p p r o p r i a t e .  

C. - 
P e t i t i o n e r  t h e n  asserts t h a t  t h e  i n s t a n t  "waiver"  was in-  

v a l i d  because t h e  s i g n i n g  o f  a boi lerpla te  s t a t e m e n t  t o  t h e  

e f f e c t  t h a t  a d e f e n d a n t  is  knowingly waiving h i s  r i g h t s  does n o t  

d i s c h a r g e  t h e  governments  burden.  I n  support o f  t h i s  a s s e r t i o n ,  

a p p e l l a n t  c i t es  J o r d a n  v. S t a t e ,  334 So.2d 589, 592 (Fla .  1976) 
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and Uni ted  S ta tes  v. Hayes, 385 F.2d 375, 377 ( 4 t h  C i r . )  and 

F i e l d s  v. S t a t e ,  402 So.2d 46 (F la .  1 DCA 1 9 8 1 ) .  Respondent 

would u rge  t h a t  these cases are n o t  o n l y  d i s s i m i l a r  to t h e  case 

s u b  j u d i c e ,  b u t  t h e y  each c l e a r l y  hold  t h a t  c o n s t i t u t i o n a l  r i g h t s  

can ,  i n  f ac t ,  be waived. I n  J o r d a n  v. S t a t e ,  supra, t h e  court  

0 

sa id :  

" D e c i s i o n s  rendered  i n  t h i s  j u r i s d i c t i o n  lead 
u s  t o  t h e  c o n c l u s i o n  t h a t  waiver  o f  Miranda 
r i g h t s  need n o t  be by a f f i r m a t i v e  r e s p o n s e  or 
e x p r e s s  waiver  once t h e  warning h a s  been 
g i v e n  . 'I 

Id .  a t  592 ( c i t a t i o n s  omitbe 

A b r i e f  look a t  t h e  p l e a  co l loquoy  s u b  j u d i c e  (R  443) where 

appellant was g i v e n  t h i r t y  d a y s  t o  o b j e c t  t o  t h e  a s sessment  of 

t h e  p u b l i c  d e f e n d e r  f e e  and t h e r e a f t e r ,  requested no h e a r i n g ,  

would c l e a r l y  m a n i f e s t  a waiver  o f  such h e a r i n g .  

I n  F i e l d s  v .  S ta te ,  supra, t h e  court h e l d  t h a t  t h e  s t a t e  

bears t h e  burden o f  showing a Miranda waiver  was v o l u n t a r y  and 

i n t e l l i g e n t .  T h i s  is so because  t h e  s t a t e  is go ing  t o  use t h e  

d e f e n d a n t ' s  words to  c o n v i c t  h i m  and is f a r  d i f f e r e n t  t h a n  what 

t h e  p u b l i c  d e f e n d e r  a l l e g e s  is t h e  s ta te ' s  burden i n  showing t h a t  

p e t i t i o n e r  waived h i s  r i g h t  to  a h e a r i n g  r e g a r d i n g  t h e  a s sessment  

of a p u b l i c  d e f e n d e r  fee. I n  Uni ted  S ta tes  v. Hayes, supra, t h e  

court h e l d  t h a t  t h e r e  is a heavy burden on t h e  s t a te  to  show an  

accused waive h i s  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n .  

rn 

I n  h i s  b r i e f  on t h e  merits, p e t i t i o n e r  s ta tes  " indeed t h a t  

t h i s  waiver  was made i n t e l l i g e n t l y  wi th  f u l l  awareness  of its 

consequences  is hard  to  imagine." (See B r i e f  o f  t h e  P e t i t i o n e r  
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on t h e  Merits, page e i g h t )  I t  is obv ious  t h e n  t h a t  c o u n s e l  for 

pet i t ioner  h a s  no idea w h e t h e r  p e t i t i o n e r ' s  waiver  was v o l u n t a r -  

i l y  and i n t e l l i g e n t l y  made or n o t .  Thereafter,  p e t i t i o n e r  

asser ts  t h a t  " t h i s  waiver  was t h e  f u n c t i o n a l  e q u i v a l e n t  of g i v i n g  

t h e  s t a t e  a b lank  check  to  impose any amount it  wanted w i t h o u t  

t e l l i n g  t h e  d e f e n d a n t  about it." (See Br i e f  of P e t i t i o n e r  on t h e  

Merits, page e i g h t )  Respondent would u rge  t h a t  it  is t h e  p u b l i c  

defender  who f i l l s  i n  t h e  amount on t h e  c h e c k ,  n o t  t h e  s ta te .  

Respondent at taches t h e  a f f i d a v i t s  of ind igency  from Coll ier  

and H i l l s b o r o u g h  C o u n t i e s  as  a n  appendix to  h i s  b r i e f ;  and, al-  

though t h e  c o n t e n t s  of those a f f i d a v i t s  c l e a r l y  s t a t e  otherwise, 

p e t i t i o n e r  asser ts  t h a t  these a f f i d a v i t s  a l l  " s u g g e s t  t h a t  

w h e t h e r  t h e  d e f e n d a n t  c a n  or w i l l  be able to  pay is an i r r e l e v a n t  0 
c o n s i d e r a t i o n  a t  t h e  h e a r i n g . "  (See Brief of P e t i t i o n e r  on t h e  

Merits, page n i n e )  T h i s  is c o n c l u s o r y  and w i t h o u t  any bas is .  

E x c e r p t s  from t h e  a f f i d a v i t s  sub  j u d i c e  and t h e  two attached i n  

p e t i t i o n e r ' s  appendix are as follows: 

A. P o l k  County; ( t h i s  excerpt is found a t  R 1 
and 2 and was s i g n e d  by t h e  p e t i t i o n e r ) .  

I ,  t h e  d e f e n d a n t ,  i n  t h e  case b e f o r e  t h e  
cour t ,  having been d u l y  sworn by t h e  judge  of 
t h i s  C o u r t ,  swear t h e  f o l l o w i n g  s t a t e m e n t s  t o  
be true:  

( i )  I desire t h e  assis- 
t a n c e  of an  a t t o r n e y  i n  t h i s  
p roceed ing ,  b u t  I am w i t h o u t  
money or means w i t h  which to  
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h i re  one. I t h e r e f o r e  request 
t h e  court to  a p p o i n t  an  a t to r-  
ney to  represent m e  i n  my de- 
f e n s e .  

( i i )  I f u r t h e r  a u t h o r i z e  
t h i s  C o u r t  t o  set t h e  f e e  f o r  
t h e  s e r v i c e s  o f  my a t t o r n e y  and 
impose a l i e n  a g a i n s t  me f o r  
t h i s  amount w i t h o u t  any n o t i c e  
o f  a h e a r i n g  f o r  s u c h  pur- 
pose. I f  a t  any time i n  t h e  
f u t u r e  I become f i n a n c i a l l y  
able to  h i r e  p r i v a t e  c o u n s e l ,  I 
w i l l  p rompt ly  a d v i s e  t h e  court.  

B. H i l l sborough  County: (See Appendix Four 
a t t a c h e d  to  P e t i t i o n e r ' s  B r i e f  on t h e  Merits) 

I, I 

hereby  c o n s e n t  t o  a l i e n  a g a i n s t  a l l  o f  my 
real  or p e r s o n a l  p r o p e r t y  p r e s e n t l y  owned or 
acquired, i n  f a v o r  o f  Hi l l sborough  County, 
F lor ida  f o r  an amount which s h a l l  c o n s t i t u t e  
t h e  r e a s o n a b l e  v a l u e  o f  t h e  l e g a l  s e r v i c e s  
r e n d e r e d  to  me by t h e  P u b l i c  Defender o f  t h e  
T h i r t e e n t h  J u d i c i a l  C i r c u i t .  I f u r t h e r  under- 
s t a n d  t h a t  I s h a l l  have t h e  o p p o r t u n i t y  to  be 
h e a r d ,  and o f f e r  o b j e c t i o n s  to  t h e  de termina-  
t i o n  o f  t h e  v a l u e  o f  s e r v i c e s  o f  t h e  p u b l i c  
d e f e n d e r  and costs, a t  t h e  time o f  t h e  f i n a l  
d i s p o s i t i o n  of my case, and to  be r e p r e s e n t e d  
by c o u n s e l  a t  s u c h  h e a r i n g .  

S i g n a t u r e  o f  A f f i a n t .  

C. Collier County; (Appendix A 3  to  P e t i -  
t i o n e r ' s  B r i e f  on t h e  Merits and i n i t i a l e d  "do 
n o t  waive" by d e f e n d a n t )  

I unders t and  t h a t  p u r s u a n t  t o  27 . ' 6 ' 7 )  , 
Florida S t a tu t e s ,  I have t h e  r i g h t  t o  a hear-  
ing  a s  t o  what, i f  any,  a t t o r n e y s '  f e e s  and 
costs w i l l  be assessed a g a i n s t  m e  f o r  s e r v i c e s  
r endered  i f  I am found g u i l t y  or e n t e r  a p l e a  
o f  g u i l t y  or n o l o  c o n t e n d e r e  to  any c r i m i n a l  
c h a r g e s ,  and t h a t  I may waive n o t i c e  o f  and 
t h e  r i g h t  to  appear a t  s a i d  h e a r i n g  and t h a t  
t h e  f a i l u r e  by m e  t o  e x e c u t e  sa id  waiver  w i l l  
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n o t  e f f e c t  my a b i l i t y  or my r i g h t  to  be repre- 
s e n t e d  by t h e  O f f i c e  o f  t h e  P u b l i c  Defender.  

Unders tanding t h e  above, I he reby  s t a te  
t h a t :  I do do n o t  waive notice o f  
and r i g h t  to  appear  a t  t h e  h e a r i n g  where  a 
judge  c a n  and w i l l  assess a r e a s o n a b l e  f e e  f o r  
t h e  s e r v i c e s  o f  t h e  p u b l i c  d e f e n d e r  or 
a p p o i n t e d  counsel i n  t h i s  matter, i f  I am 
found g u i l t y .  

A f f i a n t .  

P e t i t i o n e r  asser t s  t h a t  a l l  o f  t h e s e  a f f i d a v i t s  c o n t a i n e d  

boiler-plate language which is i n s u f f i c i e n t  as a v a l i d  waiver .  

Respondent would u rge  t h a t  t h e  Collier County a f f i d a v i t  and t h e  

Hi l l sborough  County a f f i d a v i t  c l e a r l y  n e i t h e r  d e p r i v e  an  accused 

t h e  o p p o r t u n i t y  f o r  n o t i c e  and a h e a r i n g  on t h e  assessment ,  nor  

do they  predicate o b t a i n i n g  a p u b l i c  de fender  on  t h e  s i g n i n g  o f  

t h e  waiver .  I n  f a c t ,  t h e  a f f i d a v i t  under c o n s i d e r a t i o n  s u b  

j u d i c e ,  t h e  P o l k  County a f f i d a v i t  also does n o t  predicate 
0 

appointment  of t h e  p u b l i c  d e f e n d e r  upon s i g n i n g  t h e  a f f i d a v i t .  

P e t i t i o n e r  asser t s  t h a t  a l l  three o f  these a f f i d a v i t s  require t h e  

de fendan t  t o  s i g n  as a price of g e t t i n g  court appo in ted  coun- 

sel .  ( B r i e f  o f  P e t i t i o n e r  on t h e  Merits, page t e n )  I n  s u p p o r t  

o f  t h i s  c o n t e n t i o n ,  p e t i t i o n e r  c i tes  F u l l e r  v.  Oreqon, 417 U . S .  

40 (1974). Although an  equal p r o t e c t i o n  case, i n  F u l l e r  v.  

Oreqon, t h e  Supreme C o u r t  upheld  a s t a tu t e  t h a t  allowed repayment 

o f  a p u b l i c  d e f e n d e r  f e e  as  a c o n d i t i o n  o f  p r o b a t i o n .  Repayment 

of t h i s  fee was n o t  mandatory, u n l e s s  t h e  court found t h a t  t h e  

d e f e n d a n t  was or would be able to  pay t h e  fee. N o  r equ i rement  t o  

pay could  be imposed a t  s e n t e n c i n g  i f  t h e r e  was a l i k e l i h o o d  t h a t  
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the defendant's indigency would not end, and any defendant could 

petition the court to relieve him of the obligation of paying 

this public defender fee. Id. at 650. In Fuller v. Oregon, 

supra the court stated: 

The argument is not that the legal representa- 
tion actually provided in this case was inef- 
fective or insufficient. Nor does the peti- 
tioner claim that the fees and expenses he may 
have to repay constitute unreasonable compen- 
sation for the defense provided him. Rather, 
he asserts that a defendant's knowledge that 
he may remain under an obligation to repay the 
expenses incurred in providing him legal re- 
presentation might impel him to decline the 
services of an appointed attorney and thus 
"chill" his constitutional right to counsel. . . . We have concluded that this reasoning 
is wide of the constitutional mark. 

Id. at 417 U . S .  51 

and then, 

"The fact that an indigent that accepts state 
appointed representation knowns that he might 
some day be required to repay the costs of 
these services in no way effect his eligibil- 
ity to obtain counsel. 

Id. at 417 U . S .  52 

E. - 
Petitioner next asserts that he did not recieve the notice 

required by Section 2 7 . 5 6 ( 7 )  F l a .  Stat. and Jenkins v. State, 

supra. Respondent would urge that he was given notice at senten- 

cing and an opportunity to object by the trial court. (R 443). 

Petitioner next urges that he did not receive the required hear- 

ing. Respondent would urge that petitioner was given an oppor- 

tunity for this hearing and never exercised that opportunity. In 
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s u p p o r t  of h i s  c o n t e n t i o n s ,  p e t i t i o n e r  ci tes C l i b u r n  v. S t a t e ,  

(Fla.  3d DCA, Aug. 11, 1987) [12 F.L.W. 19441. T h e r e  t h e  t r i a l  

court assessed costs and allowed t h e  d e f e n d a n t  t o  request a hear- 

ing thereafter .  The  T h i r d  D i s t r i c t  C o u r t  of Appeal found t h i s  

v i o l a t e d  J e n k i n s .  However, r e sponden t  would u r g e  it is, i n  fac t ,  

i n  accord w i t h  Florida Rule of Criminal Procedure 3.701(d). 

P e t i t i o n e r  urges t h a t  t h i s  procedure under 3.720(d) is i n e f f i -  

c i e n t  and c o n s t i t u t e s  bad pol icy.  P e t i t i o n e r  t h e n  asser ts  t h a t  

"court docke ts  s h o u l d  n o t  be c logged  by and d e f e n d a n t s  s h o u l d  n o t  

have to  wait  for h e a r i n g s  on publ ic  de fender  l i e n s  when these 

h e a r i n g s  c a n  be h e l d  much more e f f i c i e n t l y  a t  t h e  s e n t e n c i n g  

h e a r i n g ."  (See P e t i t i o n e r ' s  B r i e f  on t h e  Merits, page e l e v e n )  

Respondent is a t  a loss to  a d e q u a t e l y  address t h i s  a s s e r t i o n  by 

p e t i t i o n e r .  F i r s t ,  p e t i t i o n e r  says t h a t  n o t i c e  of t h e  i m p o s i t i o n  

of t h e  l i e n  a t  s e n t e n c i n g  as i n  t h e  case s u b  j u d i c e  is un lawfu l ,  0 
and thereafter  s u g g e s t s  t h a t  t h a t ' s  e x a c t l y  how it s h o u l d  be 

done. I t  s h o u l d  be noted  t h a t  t h e  committee n o t e  to  t h e  1980 

amendment of 3.720 states:  

M o d i f i c a t i o n  of t h e  R u l e  requires a t r i a l  
judge  to  a d e q u a t e l y  in fo rm a d e f e n d a n t  of t h e  
imposition of l i e n  for t h e  p u b l i c  d e f e n d e r ' s  
s e r v i c e s .  A uni form procedure for s c h e d u l i n g  
h e a r i n g s  t o  c o n t e s t  l i e n s  would reduce t h e  
number o f  p o s t- s e n t e n c e  p e t i t i o n s  from i n c a r-  
cerated d e f e n d a n t s  a t  times remote from sen-  
t e n c i n g .  The procedure is des igned  to  com- 
ple te  a l l  l i e n  r e q u i r e m e n t s  e s t ab l i shed  by 
S27.56, Flor ida  S t a t u t e s  (1979) , before defen-  
d a n t s  are removed from j u r i s d i c t i o n  of t h e  
t r i a l  court.  

Therefore, t h i s  ru le  is i n  accord w i t h  p r e c i s e l y  what pe t i-  

t i o n e r  s u g g e s t s .  P e t i t i o n e r  t h e n  asserts t h a t  " d e f e n d a n t s  m u s t  
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u n n e c e s s a r i l y  d e l a y  t h e i r  a p p e a l s  i f  t h e y  w i s h  t o  c o n t e s t  t h e  

f e e s ,  s i n c e  t h e  t r i a l  court does n o t  have j u r i s d i c t i o n  to  h o l d  

t h e  h e a r i n g  once  t h e  n o t i c e  o f  a p p e a l  is f i l e d . "  (See B r i e f  of 

P e t i t i o n e r  on t h e  Merits, pages  e l e v e n  and twe lve )  Respondent 

would assert t h a t  t h a t  t h e  t r i a l  court h a s  c o n c u r r e n t  j u r i s d i c -  

t i o n  w i t h  t h e  appellate court u n t i l  t h e  record is t r a n s m i t t e d .  

Florida Rule of Appellate Procedure 9.600(a) , and t h a t  s u b s e c t i o n  

( b )  o f  t h i s  appellate p r o v i s i o n  would n o t  impede t h e  p r o g r e s s i o n  

o f  a d e f e n d a n t ' s  appeal. 

F. - 
C i t i n g  Graham v. Murrell ,  462 So.2d 34 (Fla.  1 DCA 1984) and 

Baran v. S t a t e ,  381 So.2d 323 (Fla.  5 t h  DCA 1980), p e t i t i o n e r  

asser ts  t h a t  it is u n e t h i c a l  for t h e  p u b l i c  d e f e n d e r  t o  r e p r e s e n t  

a c l i e n t  and a t  t h e  same time p a r t i c i p a t e  i n  t h e  i m p o s i t i o n  of a 

p u b l i c  d e f e n d e r  f e e  a g a i n s t  t h a t  c l i e n t  and asser ts  t h a t  27.56 (1) 

is u n c o n s t i t u t i o n a l .  F i r s t ,  r e sponden t  would  u rge  t h a t  Baran v .  

S t a t e ,  s u p r a  was misread by t h e  p e t i t i o n e r .  Baran p r o h i b i t s  a 

lawyer from t h e  same o f f i c e  t h a t  p rov ided  e v i d e n c e  to c o n v i c t  t h e  

d e f e n d a n t  from t h e r e a f t e r  r e p r e s e n t i n g  t h a t  d e f e n d a n t  a t  a proba-  

t i o n  r e v o c a t i o n  h e a r i n g  f o r  f a i l u r e  t o  pay a p u b l i c  de fender  

f e e .  T h i s  case s t a n d s  f o r  no p r o p o s i t i o n  t h a t  would place a pub- 

l i c  de fender  i n  v i o l a t i o n  o f  t h e  rules of p r o f e s s i o n a l  r e s p o n s i-  

b i l i t y .  The court i n  Graham v. M u r r e l l ,  s u p r a ,  found 27.56(1)(a) 

u n c o n s t i t u t i o n a l  because it r e g u l a t e d  a p r o c e d u r e  for a t t o r n e y s  

w i t h o u t  Surpeme C o u r t  a p p r o v a l ,  and found it t h r u s t  t h e  p u b l i c  

de fender  i n t o  a dilemma when it r e q u i r e d  t h e  p u b l i c  de fender  t o  
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assess costs and a t t o r n e y s '  f e e s  a g a i n s t  t h e  c l i e n t .  Respondent 

would asser t  t h a t  t h i s  is no  d i f f e r e n t  t h a n  a p r i v a t e  a t t o r n e y  

send ing  h i s  c l i e n t  a b i l l ,  or even s u i n g  h i s  c l i e n t  f o r  a f e e .  

I n  f a c t ,  as  s ta ted ear l ie r  i n  t h i s  b r i e f ,  t h e  i n d e b t e d n e s s  is n o t  

t o  t h e  pub l i c  de fender .  P u r s u a n t  t o  27-56 ( 4 ) ,  F l o r i d a  S t a t u t e s  

t h e  deb t  is owed to  t h e  coun ty ,  and it is t h e  Board o f  County 

Commissioners t h a t  e n f o r c e s  and col lects  t h e  deb t  owed. Subsec- 

t i o n  4 a l so  allows a court to  remit a l l  or p a r t  o f  t h e  amount 

owed if it a p p e a r s  t h a t  m a n i f e s t  h a r d s h i p  would be imposed by en- 

forcement .  Respondent would t h e r e f o r e  u rge  t h a t  t h e  court i n  

Graham v. Murrell, supra was mis taken i n  its i n t e r p r e t a t i o n  o f  

27 .56(1)  ( a ) .  F l o r i d a  S t a t u t e  27 .56(2)  a d v i s e s  t h a t  funds  col- 

lected v i a  27.56 are remitted to  t h e  coun ty  and used to  d e f r a y  

expenses  i n c u r r e d  by t h e  coun ty  i n  d e f e n s e  o f  c r i m i n a l  prosecu- 

t i o n s .  " A l l  judgments  e n t e r e d  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  t h i s  

ac t  s h a l l  be i n  t h e  name of t h e  coun ty  i n  which  t h e  judgment was 

rendered ."  T h e r e f o r e ,  it is t h e  coun ty  through i t s  a t t o r n e y  t h a t  

collects t h e s e  f e e s ;  n o t  t h e  p u b l i c  d e f e n d e r ,  and there is no 

c o n f l i c t  whatsoever  e i t h e r  rea l  or imagined. P e t i t i o n e r  appears 

to  be c o n f u s i n g  t h e  submiss ion  o f  an a f f i d a v i t  for costs w i t h  t h e  

enforcement  of a l i e n .  C l e a r l y ,  h e  is mixing apples and o ranges .  

G. - 
P e t i t i o n e r  n e x t  u r g e s  t h a t  " pub l i c  d e f e n d e r s  might t h u s  want 

t o  request a r b i t r a r i l y  h igh  f e e s  and to  v i o l a t e  t h e i r  c l i e n t s '  

due  p r o c e s s  r i g h t s  w i t h  r e g a r d  to  n o t i c e  and h e a r i n g s "  because 

t h e  coun ty  u s e s  t h e  monies collected from p u b l i c  d e f e n d e r s '  f e e  
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t o  d e f r a y  expenses  i n c u r r e d  by t h e  coun ty  i n  d e f e n s e  o f  c r i m i n a l  

p r o s e c u t i o n s .  (See P e t i t i o n e r ' s  B r i e f  on t h e  Merits, page 

t h i r t e e n )  P u r s u a n t  to Florida Statute 27.5301, sa lar ies  of t h e  

p u b l i c  d e f e n d e r s  are paid by t h e  s t a t e  as p rov ided  i n  t h e  G e n e r a l  

Appropriations A c t .  T h e r e f o r e ,  no matter how much a p u b l i c  de- 

fender  may or may n o t  s u b m i t  i n  t h e  way of an  a f f i d a v i t  f o r  

costs, h i s  s a l a r y  would  be u n e f f e c t e d  t h e r e b y ,  whether t h e  defen-  

d a n t  pays  t h e  amount or n o t .  T o  be sure, Florida Statute 27.54 

p r o v i d e s  t h a t  t h e  coun ty  w i l l  p r o v i d e  t h e  p u b l i c  de fender  w i t h  

o f f i c e  space, u t i l i t i t e s ,  cus tod ia l  s e r v i c e s ,  etc. However, t h a t  

s t a t u t o r y  p r o v i s i o n  p r o v i d e s  t h a t  t h e  coun ty  c a n n o t  p r o v i d e  less 

t h a n  t h e  amount p rov ided  i n  t h e  prior f i sca l  y e a r  (no  matter how 

much was or was n o t  collected from i n d i g e n t s )  and t h a t  t h e  o f f ice  

space and u t i l i t i e s  m u s t  meet t h e  s t a n d a r d s  promulgated by t h e  

Department o f  Genera l  S e r v i c e s  and does n o t  a d v i s e  t h a t  e i t h e r  

t h e  space or c o n d i t i o n s  are c o n t i n g e n t  on how much was or was n o t  

collected from i n d i g e n t  c l i e n t s .  Florida Statute 27.53(1) ad- 

v i s e s  t h a t  t h e  elected p u b l i c  d e f e n d e r  es tabl ishes  t h e  number o f  

a s s i s t a n t  p u b l i c  d e f e n d e r s  h e  needs  and a p p r o p r i a t i o n s  are made 

t h e r e f o r e .  S u b s e c t i o n  4 p r o v i d e s  t h a t  these appropriations are 

determined by a funding formula.  I t  is t h e r e f o r e  obv ious  t h a t  no 

matter how much is or is n o t  collected from t h e  pub l i c  d e f e n d e r ' s  

c l i e n t s ,  h i s  working c o n d i t i o n s  and/or s a l a r y  w i l l  n o t  be ad- 

v e r s e l y  e f f e c t e d  the reby .  
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H. - 
I n  S t a t e  v. Williams, 343 So.2d 35 (Fla.  1 9 7 7 ) ,  t h i s  C o u r t  

upheld  t h e  c o n s t i t u t i o n a l i t y  o f  t h i s  s t a tu t e .  Although W i l l i a m s  

addressed an equal p r o t e c t i o n  issue, it can  o n l y  be assumed t h a t  

t h i s  C o u r t  i n  i ts review o f  t h e  s t a t u t e ,  and a f t e r  d e l e t i n g  t h e  

o f f e n s i v e  p o r t i o n ,  id .  a t  38, found no o t h e r  c o n s t i t u t i o n a l  in-  

f i r m i t i e s .  I n  DiBartolomeo v. S t a t e ,  450 So.2d 925 ( 4 t h  DCA 

1 9 8 4 ) ,  t h e  C o u r t  found t h a t  t h e  d e n i a l  o f  a court appo in ted  

a t t o r n e y  could n o t  be based on  t h e  d e f e n d a n t ' s  f a i l u r e  to  submit  

an  a f f i d a v i t  o f  indigency w i t h  t h e  pub l i c  d e f e n d e r s  o f f i c e  a f t e r  

be ing  twice i n s t r u c t e d  by t h e  court to  do so. Therefore, con- 

t r a r y  to  what p e t i t i o n e r  asserts,  t h a t  appointment  o f  a p u b l i c  

de fender  is p r e d i c a t e d  upon s i g n i n g  such an a f f i d a v i t ,  c l e a r l y  is 

n o t  so. 

I n  E n r i q u e  v. S ta te ,  408 So.2d 635 (3d DCA 1 9 8 2 ) ,  t h e  court 

h e l d  "it  is a x i o m a t i c  t h a t  an  accused is e n t i t l e d  to  c o u n s e l  a t  

e v e r y  c r i t i c a l  s t a g e  of a c r i m i n a l  proceeding."  I d .  a t  637 

( c i t a t i o n s  o m i t t e d ) .  Here, t h e  court de te rmined  t h a t  t h e  r i g h t  

t o  c o u n s e l  is n o t  dependent  on t h e  d e f e n d a n t ' s  request. ( c i t a-  

t i o n s  omitted).  The s t a t u t o r y  a f f i d a v i t  o f  ind igency  need o n l y  

be f i l e d  under t h e  t r i a l  cour t ' s  request a f t e r  it h a s  f i r s t  ad- 

v i s e d  t h e  accused of h i s  r i g h t s  to  c o u n s e l .  I d .  a t  639. Again, 

r e sponden t  would u rge  it is t h e r e f o r e  obv ious  t h a t  s i g n i n g  or re- 

f u s i n g  to  s i g n  t h e  a f f i d a v i t  o f  indigency is n o t  a p r e d i c a t e  to  

o b t a i n i n g  court appo in ted  c o u n s e l .  

I n  Robbins v. S t a t e ,  318 So.2d 472 ( 4 t h  DCA 1 9 7 5 ) ,  t h e  court 

-18- 



found t h a t  t h e  mere fac t  t h a t  t h e  d e f e n d a n t  was ordered to  pay a 

p u b l i c  d e f e n d e r ' s  fee as a c o n d i t i o n  of p r o b a t i o n  and fa i led  t o  

do so d i d  n o t  ra ise  any c o n f l i c t  of i n t e r e s t  between t h e  p u b l i c  

d e f e n d e r ' s  off ice and t h e  d e f e n d a n t  which would p r e c l u d e  t h e  pub- 

l i c  defender  from r e p r e s e n t i n g  t h e  d e f e n d a n t  i n  t h e  p r o b a t i o n  re- 

v o c a t i o n  h e a r i n g .  The  court sa id :  

"To b e g i n  w i t h ,  a d e f e n d a n t  r e p r e s e n t e d  by a 
pub l i c  de fender  does n o t  owe any money to  t h e  
p u b l i c  d e f e n d e r ;  h e  owes it to  t h e  s t a t e .  
S e c t i o n  27.56(1), Florida S t a t u t e s  (1973). I t  
is t rue  t h a t  s e c t i o n  27.56(1) p r o v i d e s  t h a t  
l i e n s  for t h e  s e r v i c e s  of t h e  p u b l i c  d e f e n d e r  
' s h a l l  be e n f o r c e d  on behalf  of t h e  s t a t e  by 
t h e  p u b l i c  d e f e n d e r ' ;  however, i t  is a lso t rue  
t h a t  there was no  showing i n  t h i s  case t h a t  
t h e  pub l i c  d e f e n d e r ' s  officer which was repre- 
s e n t i n g  a p p e l l a n t  made any attempt t o  e n f o r c e  
any l i e n  a g a i n s t  a p p e l l a n t  under s e c t i o n  
27.56(1), or t h a t  i t  sough t  t o  collect any 
d e b t  from a p p e l l a n t  under s e c t i o n  27.56 (2) (c) 
Flor ida  S t a t u t e s  (1973). 

I t  is clear t h a t  t h i s  s t a t u t o r y  scheme i n  i t s  present day 

s t a t e  deletes those p o r t i o n s  c i ted above which  p r o v i d e  t h a t  t h e  

p u b l i c  d e f e n d e r  would e n f o r c e  t h i s  l i e n  on beha l f  of t h e  s t a t e .  

However, t h e  r e a s o n i n g  of Robbins is clear ,  and responden t  u r g e s  

p l a c i n g  t h a t  w i t h o u t  t h i s  r e s p o n s i b i l i t y  o n t o  t h e  p u b l i c  

d e f e n d e r ,  there is no c o n f l i c t .  
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ISSUE I1 

WHETHER THE COURT ERRED BY R E F U S I N G  TO ADMIT 
EVIDENCE RELEVANT TO THE CO-DEFENDANT'S MOTIVE 
FOR LEAVING THE PRISON.  

A p p e l l a n t  is, as he  d i d  on direct  appeal, c o n f u s i n g  t h e  

i s s u e  o f  i n t e n t  w i t h  t h e  issue of d e f e n s e  of n e c e s s i t y .  I n  h i s  

b r i e f  on t h e  merits b e f o r e  t h i s  C o u r t ,  h e  a l l e g e s  t h a t  t h e  s t a t e  

was allowed to  i n t r o d u c e  e v i d e n c e  t h a t  B u l l  was s e r v i n g  twenty  

y e a r s  i n  p r i s o n  w h i l e  Ramsey was s e r v i n g  seven  y e a r s .  P e t i t i o n e r  

t h e n  asserts h i s  c o n c l u s i o n  of t h e  purpose  of t h i s  evidence:  t o  

support an  i n f e r e n c e  t h a t  someone wi th  a long  s e n t e n c e  h a s  a 

g r e a t e r  motive f o r  e s c a p i n g  t h a n  someone w i t h  a s h o r t  s e n t e n c e .  

(See B r i e f  o f  P e t i t i o n e r  on t h e  Merits, page s e v e n t e e n )  Respon- 

d e n t  would u rge  t h a t  it  was encumbent upon t h e  s t a t e  to  show a 

v a l i d  judgment  and s e n t e n c e ,  and t h a t  bo th  B u l l  and Ramsey were 

l a w f u l l y  c o n f i n e d  t o  p r i s o n  b e f o r e  t h e  s t a t e  could  p rove  escape 

beyond a r e a s o n a b l e  doubt .  A t  t r i a l ,  t h e  s t a t e  in t roduced  no 

at tack on t h e  d e f e n d a n t ' s  motive. 

P e t i t i o n e r  rests  merely on h i s  c o n c l u s i o n  t h a t  t h e  s t a te  in-  

troduced t h e  l e n g t h  o f  t h e  p e t i t i o n e r ' s  s e n t e n c e  i n  order to  sup-  

port  an i n f e r e n c e  t h a t  p e t i t i o n e r  h a s  c l e a r l y  inven ted  h e r e i n .  

His e n t i r e  argument t h e n  res ts  on t h e  inven ted  c o n c l u s i o n .  

Respondent would adopt, and i n c o r p o r a t e  by r e f e r e n c e  i n  re- 

sponse to  t h i s  issue its argument i n  Issue I c o n t a i n e d  i n  i t s  

b r i e f  on  d i rec t  appeal. 
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CONCLUSION 

B a s e d  on t h e  above s t a t e d  f a c t s ,  a r g u m e n t s  and  a u t h o r i t i e s ,  

R e s p o n d e n t  would a s k  t h a t  t h i s  Honorable C o u r t  a f f i rm t h e  judg-  

ment and sentence of t h e  lower court. 
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