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STATEMENT 
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F a c t s  a s  p r e s e n t e d  by t h e  S t a t e  i n  P e t i t i o n e r ' s  B r i e f  o n  

J u r i s d i c t i o n  f i l e d  i n  t h i s  case. 



SUEWARY OF THE ARGUMENTS 



POINT I 

THERE I S  NO CONFLICT BETWEEN BARTON V. 
STATE, 1 2  FLW 1 0 6 5  (FLA. 5TH DCA APRIL 
1 0 ,  1 9 8 7 )  AND THE DECISIONS OF THIS 
COURT I N  MILLS V. STATE, 476 S0.2D 1 7 2  
(FLA. 1 9 8 5 ) ,  AND STATE V ,  BOIVIN, 487 
S0.2D 2037 (FLA. 1 9 8 6 ) .  

ARGUMENT 

The F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  d e c i s i o n  i n  B a r t o n  

v .  S t a t e ,  1 2  FLW 1 0 6 5  ( F l a .  5 t h  DCA A p r i l  1 0 ,  1 9 8 7 ) ,  is n o t  a  

" r e v o l u t i o n a r y "  d e c i s i o n  t h a t  w i l l  have  " s e v e r e  and f a r  r e a c h i n g  

r a m i f i c a t i o n s  on t h e  e n t i r e  c r i m i n a l  j u s t i c e  s y s t e m " ,  as t h e  

P e t i t i o n e r  a r g u e s .  N e i t h e r  M i l l s  v .  S t a t e ,  476 So.2d 1 7 2  ( F l a .  

1 9 8 5 )  n o r  S t a t e  v.  B o i v i n ,  487 So.2d 1 0 3 7  ( F l a .  1 9 8 6 ) ,  h o l d  t h a t  

when o n e  o f  two c o n v i c t i o n s  is r e v e r s e d ,  it  mus t  b e  t h e  c o n v i c -  

t i o n  f o r  t h e  lesser  o f f e n s e .  I n  b o t h  B o i v i n  and M i l l s  it was 

t h e  l o w e r  d e g r e e  c o n v i c t i o n  which  was v a c a t e d ,  b u t  t h i s  C o u r t  d i d  

n o t  ho ld  t h a t  s u c h  a r e s o l u t i o n  is  r e q u i r e d .  

I n  o t h e r  c a s e s  i n v o l v i n g  i n c o n s i s t e n t  v e r d i c t s  t h i s  

C o u r t  h a s  v a c a t e d  t h e  h i g h e r  d e g r e e  c o n v i c t i o n ,  Mahaun v .  S t a t e ,  

377 So.2d 1 1 5 8  ( F l a .  1 9 7 9 ) ,  Redondo v .  S t a t e ,  403  So.2d 954 ( F l a .  



POINT I1 

THE DECISION I N  BARTON, SUPRA, I S  NOT 
I N  CONFLICT WITH COLEY V. STATE, 391  
S0.2D 725 (FLA. 1ST DCA 1 9 8 0 ) ;  G.M. V. 
STATE, 410 S0.2D 659  (FLA. 3D DCA 1 9 8 2 ) ,  
OR ROYAL V. STATE, 490 S0.2D 484 (FLA. 
1 9 8 6 ) .  

ARGUMENT 

The a rgumen t  made by  t h e  P e t i t i o n e r  is t h a t  t h e  

" d o c t r i n e  o f  i m p l i e d  a c q u i t t a l  as  announced i n  B a r t o n "  c o n f l i c t s  

w i t h  case l aw  and F l o r i d a  S t a t u t e s ,  S e c t i o n s  812.025 and 924.34 

( 1 9 8 5 ) .  C o l e v  v .  S t a t e ,  3 9 1  So.2d 725 ( F l a .  1st DCA 1 9 8 1 ) ,  h e l d  

t h a t  F l o r i d a  S t a t u t e s ,  S e c t i o n  812.025 a p p l i e d  o n l y  t o  t h e f t  and 

d e a l i n g  i n  s t o l e n  p r o p e r t y ,  and d o e s  n o t  d e a l  w i t h  b u r g l a r y  o r  

8 a n y  o t h e r  crime. The F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  d i d  n o t  r e l y  

on S e c t i o n  812.025 i n  r e a c h i n g  i t s  d e c i s i o n  i n  B a r t o n ,  s u p r a .  

T h a t  s t a t u t e  is  a  t h e f t  s t a t u t e  d e a l i n g  w i t h  two s p e c i f i c  crimes, 

n e i t h e r  o f  which  i s  i n v o l v e d  i n  t h e  case a t  b a r .  S i n c e  B a r t o n  

d o e s  n o t  d e a l  w i t h  t h e  a p p l i c a t i o n  o f  S e c t i o n  812.025,  it d o e s  

n o t  c o n f l i c t  w i t h  t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  d e c i s i o n  i n  

Colev. 

G.M. v .  S t a t e ,  410 So.2d 659  ( F l a .  3d DCA 1 9 8 2 ) ,  is a 

f o u r t e e n  l i n e  o p i n i o n  which  o n l y  h o l d s  t h a t  S e c t i o n  812.025 

a p p l i e s  t o  j u v e n i l e  d e l i n q u e n c y  p r o c e e d i n g s .  T h i s  h o l d i n g  c a n  

n o t  b e  i n t e r p r e t e d  a s  c o n f l i c t i n g  w i t h  t h e  o p i n i o n  i n  B a r t o n .  

P e t i t i o n e r  a r g u e s  t h a t  b e c a u s e  B a r t o n  " d o e s  n o t  r e v i e w  

t h e  e v i d e n c e  b u t  . . . l o o k s  o n l y  t o  t h e  v e r d i c t s " ,  B a r t o n  is i n  

c o n f l i c t  w i t h  Rova l  v .  S t a t e ,  490 So.2d 44 ( F l a .  1 9 8 6 ) .  Rova l  



and F l o r i d a  S t a t u t e s ,  S e c t i o n  924.34  s t a n d  f o r  t h e  p r o p o s i t i o n  

t h a t  when e v i d e n c e  d o e s  n o t  p r o v e  a n  o f f e n s e  w h i c h  a d e f e n d a n t  is 

found  g u i l t y  o f ,  b u t  d o e s  p r o v e  a  lesser o f f e n s e ,  t h e  a p p e l l a t e  

c o u r t  s h a l l  r e v e r s e  t h e  judgment  and  d i r e c t  a judgment  f o r  t h e  

lesser o f f e n s e .  N e i t h e r  R o y a l  n o r  t h e  s t a t u t e  h o l d  t h a t  c o n v i c -  

t i o n  f o r  t h e  h i g h e r  o f f e n s e  may be r e v e r s e d  o n l y  i n  s u f f i c i e n c y  

o f  t h e  e v i d e n c e  c a s e s .  



POINT I11 

BARTON, SUPRA, DOES NOT CONFLICT W I T H  
GOODWIN V. STATE, 26 S0.2D 898 (FLA. 
1 9 4 6 ) ,  AND PITTS V. STATE, 425 S0.2D 
542 (FLA. 1 9 8 3 ) .  

ARGUMENT 

A s  t h e  D i s t r i c t  C o u r t  h e l d  i n  i ts  o p i n i o n ,  t h e  e l e m e n t  

o f  i n t e n t  t o  k i l l ,  n e c e s s a r y  f o r  a c o n v i c t i o n  o f  a t t e m p t e d  

homic ide ,  n e g a t e s  t h e  i m p l i e d  e l e m e n t  o f  a g g r a v a t e d  b a t t e r y  o f  

a b s e n c e  o f  i n t e n t  t o  k i l l .  Thus ,  t h e  two v e r d i c t s  were l e g a l l y  

i n c o n s i s t e n t .  Goodwin v .  S t a t e ,  26 So.2d 898 ( F l a .  1 9 4 6 ) ,  h e l d  

t h a t  " F u n d a m e n t a l l y ,  t h e  l aw  h a s  n e v e r  condemned a v e r d i c t  f o r  

i n c o n s i s t e n c y " .  S i n c e  Goodwin, however ,  v e r d i c t s  have  been 

r e v e r s e d  f o r  i n c o n s i s t e n c y  s e v e r a l  t imes,  M,ghaun v .  S t a t e ,  377 

So.2d 1158  ( F l a .  1 9 7 9 ) ,  Redondo v .  S t a t e ,  403 So.2d 954 ( F l a .  

1 9 8 1 ) ,  Wooton v .  S t a t e ,  404 So.2d 1072 ( F l a .  3d DCA 1 9 8 1 ) ,  

Gonza l ez  v .  S t a t e ,  449 So.2d 882 ( F l a .  3d DCA 1 9 8 4 ) .  Even P i t t s  

v .  S t a t e ,  425 So.2d 542 ( F l a .  1 9 8 3 ) ,  r e c o g n i z e s  t h a t  a c o n v i c t i o n  

may b e  r e v e r s e d  f o r  i n c o n s i s t e n c y .  The D i s t r i c t  C o u r t ' s  o p i n i o n  

i n  B a r t o n  d o e s  n o t  c o n f l i c t  w i t h  P i t t s .  T h i s  C o u r t  h e l d  i n  P i t t s  

t h a t  t h e  v e r d i c t s  were n o t  i n c o n s i s t e n t  b e c a u s e  t h e  j u r y  i n s t r u c -  

t i o n s  made i t  c l e a r  t h a t  a c q u i t t a l  on a g g r a v a t e d  b a t t e r y  d i d  n o t  

p r e c l u d e  g u i l t  o f  p o s s e s s i o n  o f  a  f i r e a r m  i n  commission o f  a 

f e l o n y ,  t h u s  an a t t e m p t e d  a g g r a v a t e d  b a t t e r y  was s u f f i c i e n t .  

Thus t h e  j u r y  d i d  n o t  a c q u i t  t h e  d e f e n d a n t  o f  t h e  a t t e m p t e d  

f e l o n y .  I n  t h i s  c a s e ,  c o n t r a r y  t o  t h e  P e t i t i o n e r ' s  a s s e r t i o n ,  

@ t h e  j u r y  v e r d i c t s  d i d  i n d i c a t e  a c q u i t t a l  o f  an  e l e m e n t  o f  



aggravated b a t t e r y .  T h i s  element was, a s  the D i s t r i c t  Court 

pointed out ,  lack of i n t e n t  t o  k i l l .  



CONCLUSION 

BASED UPON t h e  a rgument  made and a u t h o r i t i e s  c i t e d  

h e r e i n ,  Respondent  a s k s  t h i s  Honorab l e  C o u r t  t o  d e c l i n e  t o  a c c e p t  

j u r i s d i c t i o n  i n  t h i s  cause. 
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