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ARGUMENT 

I n  deference  t o  t h e  Court and i n  r ecogn i t ion  of t h e  

overwhelming number of c a s e s  concerning t h e  same c e r t i f i e d  

q u e s t i o n ,  MR. PURTY l i m i t s  h i s  r e p l y  t o  a response t o  two 

a r e a s .  

McDONNELL DOUGLAS argues  t h a t  t o  apply r e t r o a c t i v e l y  

§95.031(2) , Fla .  S t a t .  (1986) , "would depr ive  McDONNELL 

DOUGLAS of a s u b s t a n t i v e  v e s t e d  r i g h t  n o t  t o  be sued." 

(Respondent 's  Brief  a t  11) This  i s  absurd s i n c e  a t  t h e  t i m e  

of MR. PURTY'S i n j u r y ,  t h e  s t a t u t e  of repose had been 

dec la red  u n c o n s t i t u t i o n a l  by B a t t i l l a .  Rather ,  MR. PURTY 

r e s p e c t f u l l y  contends t h a t  a t  t h e  t i m e  t h i s  a c t i o n  was 

commenced, he possessed a ves t ed  r i g h t  t o  r e d r e s s .  H e  had 

more than  a "mere expec ta t ion" .  H e  had a promise of c o n s t i -  

t u t i o n a l  dimension. 

The F l o r i d a  L e g i s l a t u r e  i n  i t s  enactment of 95.031(2) ,  

F l a .  S t a t .  (1986) , r ecog~ l i zed  and e s t a b l i s h e d  i t s  i n t e n t i o n  

t h a t  t o r t  v i c t i m s  such a s  MR. PURTY should n o t  go uncompen- 

s a t e d  f o r  i n j u r i e s  s u f f e r e d  a t  t h e  hand of another .  (See 

McDONNELL DOUGLAS' Appendix a t  page 4 0 )  P r e s e n t l y ,  a  p a r t y  

may b r i n g  a l awsu i t  a g a i n s t  a manufacturer whose product  

caused i n j u r y  a f t e r  being i n  t h e  s t ream of commerce i n  

excess  of twelve ( 1 2 )  yea r s .  Adopting McDONNELL DOUGLAS ' 

reasoning ,  only those  having f i l e d  and pending c a s e s  i n  t h e  

i n t e r i m  from November 4 ,  1985, t o  J u l y  1, 1986, a r e  exposed 
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t o  t h e  e f f e c t  of  Pullum. Those l i t i g a n t s  f o r t u n a t e  enough 

t o  r e s o l v e  t h e i r  c a s e s  p r i o r  t o  November 4 ,  1985, o r  f o r e -  

s t a l l  a  d e c i s i o n  u n t i l  a f t e r  J u l y  1, 1986, escape.  It seems 

a  ha r sh  and u n f a i r  r e s u l t  t o  b a r  MR. PURTY and o t h e r s  

s i m i l a r l y  s i t u a t e d  from r e d r e s s  simply by t h e  i n a p p r o p r i a t e  

t iming  of  t h e i r  i n  j u r i e s .  Re t rospec t ive  a p p l i c a t i o n  of 

§95.031(2) , Fla .  S t a t .  (1986) ach ieves  t h e  l e g i s l a t u r e ' s  

i n t e n t  and avoids  an i n e q u i t a b l e  r e s u l t  t o  MR. PURTY and t h e  

many o t h e r s  whose a c t i o n s  w e r e  decided du r ing  t h i s  seven 

month per iod .  

Respec t fu l ly  submit ted,  

BARRANCO, KELLOUGH, KIRCHER 
& CHARLIP, P.A. 

At torneys  f o r  P e t i t i o n e r  
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Bybfs/ N KEL OU 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY t h a t  a t r u e  and correct copy of t h e  

foregoirlg w a s  fu rn i shed  to :  DOUGLAS CHUMBLEY, ESQ. ,  9 0 0  

B r i c k e l l  C e n t r e ,  7 9 9  B r i c k e l l  P l a z a ,  M i a m i ,  F L  33131 t h i s  

2 n d  day of S e p t e m b e r ,  1 9 8 7 .  
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