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STATEMENT OF THE CASE AND FACTS 

R e s p o n d e n t  a d o p t s  t h e  May 1 5 ,  1 9 8 7 ,  o p i n i o n  o f  t h e  S e c o n d  

D i s t r i c t  C o u r t  o f  A p p e a l s  as  a n  a c c u r a t e  r e p r e s e n t a t i o n  o f  t h e  

p r o c e d u r a l  h i s t o r y  a n d  t h e  f a c t s  o f  t h e  case f o r  t h e  l i m i t e d  

p u r p o s e  o f  t h i s  s e n t e n c i n g  review. I n  t h a t  o p i n i o n  t h e  D i s t r i c t  

C o u r t  c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n :  

WHETHER A CIRCUIT JUDGE'S CONDUCT I N  ACCEPTING 
A BRIBE AND THE ATTENDANT IMPACT OF SUCH 
CONDUCT ON SOCIETAL VALUES AND THE DESTRUCTION 
OF CONFIDENCE OF THE PUBLIC I N  THE ADMINIS- 
TRATION OF JUSTICE CONSTITUTE CLEAR AND 
CONVINCING REASONS FOR DEPARTURE FROM THE 
RECOMMENDED GUIDELINES SENTENCE? 

I t  is f r o m  t h i s  p o s t u r e  r e s p o n d e n t  b r i e f s  t h e  merits o f  t h e  

c e r t i f i e d  q u e s t i o n .  



SUMMARY OF THE ARGUMENT 

The e l e v a t e d  l e v e l  o f  p u b l i c  t r u s t  and t h e  r e s u l t i n g  p u b l i c  

i n j u r y  t h a t  r e s u l t s  f rom t h e  crimes o f  b r i b e r y  by a  c h i e f  j udge  

a r e  beyond t h a t  which is i n h e r e n t  i n  a  t y p i c a l  b r i b e r y  of a  

p u b l i c  o f f i c i a l .  A s  s u c h r  d e p a r t u r e  on  s u c h  g r o u n d s  is n o t  

p r e c l u d e d  a s  an  i n h e r e n t  component o f  t h e  crime o f  b r i b e r y .  

L i k e w i s e ,  t h e  R e s p o n d e n t ' s  mo t ive  is a n o l o g o u s  t o  a  h e i g h t e n e d  

d e g r e e  o f  p r e m e d i t a t i o n ,  which is is a l s o  a  v a l i d  r e a s o n  f o r  

d e p a r t u r e .  



ARGUMENT 

ISSUE 

WHETHER A CIRCUIT JUDGE'S CONDUCT I N  ACCEPTING 
A BRIBE AND THE ATTENDANT IMPACT OF SUCH 
CONDUCT ON SOCIETAL VALUES AND THE DESTRUCTION 
OF CONFIDENCE OF THE PUBLIC I N  THE ADMINIS- 
TRATION OF JUSTICE CONSTITUTE CLEAR AND 
CONVINCING REASONS FOR DEPARTURE FROM THE 
RECOMMENDED GUIDELINES SENTENCE? 

The t r i a l  c o u r t ' s  w r i t t e n  r e a s o n s  f o r  d e p a r t u r e  are as 

f o l l o w s :  

1. The  a p p e l l a n t ' s  s t a t u s  a s  c h i e f  j u d g e  and 
h i s  a b u s e  o f  t h a t  s t a t u s  makes t h e  i n s t a n t  
o f f e n s e  o f f e n s i v e  beyond t h a t  o f  a t y p i c a l  
p u b l i c  c o r r u p t  i on /b r  i b e r y  case. 

2 .  The h e i g h t e n e d  d e g r e e  o f  n e g a t i v e  impact 
upon societal  v a l u e s .  

3 .  The  m o t i v e  o f  t h e  a p p e l l a n t  t o  commit t h e  
cr ime. 

4.  The impac t  o n  t h e  p u b l i c  t h a t  r e s u l t e d  
b e c a u s e  o f  t h e  p u b l i c ' s  t r u s t .  

5 .  The  g u i d e l i n e s  s e n t e n c e  is i n s u f f i c i e n t .  

I n  S t a t e  v .  M i s c h l e r ,  488 So.2d 525 ( F l a .  1 9 8 6 ) ,  t h i s  C o u r t  

h e l d  t h a t  i f  a r e a s o n  f o r  d e p a r t u r e  is (1) n o t  p r o h i b i t e d  by  t h e  

r u l e s ,  ( 2 )  n o t  t a k e n  i n t o  a c c o u n t  i n  c a l c u l a t i n g  t h e  g u i d e l i n e s  

s c o r e s h e e t  and  ( 3 )  n o t  a n  i n h e r e n t  component  o f  t h e  crime, t h e  

scope o f  r e v i e w  is a n  a b u s e  o f  d i s c r e t i o n  s t a n d a r d .  Responden t  

d o e s  n o t  a r g u e  t h a t  t h e  d e p a r t u r e  r e a s o n s  which  were c e r t i f i e d  

are p r e c l u d e d  by t h e  R u l e s  o f  C r i m i n a l  P r o c e d u r e ;  b u t  r a t h e r ,  

t h a t  t h e  d e p a r t u r e  r e a s o n s  are a l r e a d y  c a l c u l a t e d  i n t o  t h e  



s c o r e s h e e t  and are i n h e r e n t  i n  t h e  crime c o n v i c t e d .  Whereas  t h e  

p e t i t i o n e r  ' s  a rgumen t  merges  i n h e r e n t  component  w i t h  t h e  c o n c e p t  

o f  a l r e a d y  c a l c u l a t e d  i n t o  t h e  s c o r e s h e e t , '  r e s p o n d e n t  w i l l  l i m i t  

h i s  a rgument  t o  t h e  p o i n t  o f  whe the r  t h e  d e p a r t u r e  r e a s o n  which 

is c e r t i f i e d  is a n  i n h e r e n t  component  o f  t h e  crime c o n v i c t e d .  

The p e t i t i o n e r  a r g u e s  a t  p a g e  6 of h i s  b r i e f  t h a t  h i s  

p o s i t i o n  as  a p u b l i c  s e r v a n t  is i n h e r e n t  i n  t h e  crime o f  b r i b e r y ,  

and as  s u c h ,  a n  improper r e a s o n  for d e p a r t u r e .  N o t w i t h s t a n d i n g  

t h e  g u i s e  p r e s e n t e d  by  p e t i t i o n e r ,  t h e  r e a s o n  f o r  d e p a r t u r e  was 

n o t  t h e  p e t i t i o n e r ' s  a b u s e  of h i s  s t a t u s  as  a  p u b l i c  s e r v a n t ;  b u t  

r a t h e r ,  h i s  a b u s e  o f  t h e  e l e v a t e d  s t a t u s  of a j u d g e  which was 

f u r t h e r  a g g r a v a t e d  by h i s  p o s i t i o n  a s  c h i e f  j udge .  T h i s  is 

e x a c t l y  t h e  d i s t i n g u i s h i n g  p o i n t  t h a t  t h e  F o u r t h  Dis t r ic t  was 

a t t e m p t i n g  to  make i n  M i s c h l e r  v .  S t a t e ,  458 So.2d 37 (F la .  4 t h  

DCA 1 9 8 4 ) ,  when it s t a t e d :  

A j u d g e  who takes  a b r i b e  f o r  a f a v o r a b l e  
r u l i n g ,  o r  a p u b l i c  o f f i c i a l  who accepts 
i l l e g a l  p a y o f f s  f o r  h i s  or h e r  v o t e ,  are 
e x a m p l e s  of w h i t e  co l la r  c r i m i n a l s  who d e f i l e  
t h e  v e r y  r e a s o n  for t h e i r  b e i n g .  T r u e ,  t h e y  
e n j o y  e l e v a t e d  social  s t a t u s ,  which t h e  
g u i d e l i n e s  d e c r e e  s h o u l d  n o t  b e  u sed  a g a i n s t  
them,  b u t  much more t h a n  social  s t a t u s  is 
i n v o l v e d  when t h o s e  whom w e  a p p o i n t  or e lect  
to  c h a r t  t h e  c o u r s e  o f  t h e  R e p u b l i c ,  d e s e c r a t e  
t h e i r  o a t h s  of o f f  ice or p r o f e s s i o n .  Such  
r e p u g n a n t  and od i o u s  b e h a v i o r  is a  

-Y The a l r e a d y  t a k e n  i n t o  a c c o u n t  i n  t h e  s c o r e s h e e t  c o n c e p t  
d e a l s  w i t h  g e n e r i c  prior  r e c o r d  and s c o r e a b l e  v i c t i m  i n j u r y .  
However, r e s p o n d e n t  merges  t h e  c o n c e p t  of i n h e r e n t  component and 
t h e  c o n c e p t  of p r e e x i s t e n t  g u i d e l i n e s  scor i n g  by myopt i c a l l y  
c o n c l u d i n g  t h a t  s i n c e  it is i n h e r e n t  it h a s  b e e n  s c o r e d .  For t h e  
p u r p o s e  o f  c l a r i t y ,  r e s p o n d e n t  n o t e s  t h e  d i f f e r e n c e s  so t h a t  
a n a l y s i s  c a n  b e  s y s t e m a t i c a l l y  a p p r o a c h e d .  



p r o s t i t u t i o n  o f  t h a t  which  t h e y  swore to  
protect  and is c l e a r l y  a c o n v i n c i n g  r e a s o n  why 
a t r i a l  j u d g e  may d e p a r t  t h e  g u i d e l i n e s .  

M i s c h l e r ,  s u p r a ,  a t  38-39. 

The d i s t i n g u i s h i n g  p o i n t  is t h a t  t h i s  is n o t  a g e n e r i c  

b r e a c h  o f  t r u s t  t h a t  which c o u l d  b e  found i n  a l l  b r i b e r y  cases. 

An a n a l o g y ,  r e s p o n d e n t  s u b m i t s ,  is t h e  f a c t s  and law t h a t  are 

d i s c u s s e d  i n  S t a t e  v .  Rousseau ,  12 F.L.W. 2 9 1  ( F l a .  J u n e  11, 

1 9 8 7 ) .  I n  Rousseau ,  t h e  c o u r t  d i s t i n g u i s h e d  t h e  t y p e  o f  t r a u m a  

to  any  v i c t i m  o f  a b u r g l a r y  (wh ich  it t e rmed  i n h e r e n t )  and t r a u m a  

which  was beyond t h a t  which was i n h e r e n t .  I n  d o i n g  so, t h e  

F l o r i d a  Supreme C o u r t  d i s c u s s e d  t w o  s e x u a l  b a t t e r y  cases: (1) 

Lerma v. S t a t e ,  497 So.2d 736 ( F l a .  1986)  - t r a u m a  i n h e r e n t  and 

( 2 )  C a s t e e l  v .  S t a t e ,  498 So.2d 1249 ( F l a .  1987 )  - t r a u m a  was n o t  

i n h e r e n t .  From t h e  above ,  r e s p o n d e n t  s u b m i t s ,  it is a p p a r e n t  

t h a t  d e p a r t u r e  is appropriate when t h e  crime r e s u l t s  or o c c u r s  i n  

a manner which d i s t i n g u i s h e s  it f rom t h e  t y p i c a l  crime o f  i ts 

r e s p e c t i v e  c a t e g o r y .  Recogn iz  i n g  t h e  t r a d  it i o n a l  d e f e r e n c e  g i v e n  

to  t r i a l  j u d g e s  by  appellate c o u r t s  as  to  w e i g h t  and c r e d i b i l i t y  

o f  e v i d e n c e ,  r e s p o n d e n t  s u b m i t s  t h a t  s i n c e  t h e  e v i d e n c e  s u b  

j u d i c e  p r o v i d e s  a f a c t u a l  s c e n a r i o  whereby a c h i e f  j u d g e  

m a n i p u l a t e d  t h e  d o c k e t  o f  t h e  c i r c u i t  c o u r t  i n  a manner t o  

f a c i l i t a t e  h i s  practice o f  s e l l i n g  h i s  h e i g h t e n e d  p o s i t i o n  o f  

p u b l i c  t r u s t  a t  t h e  open  m a r k e t  t h e r e  is a b r e a c h  beyond t h a t  

which is i n h e r e n t  i n  a l l  b r i b e r y  c o n v i c t i o n s  o f  a p u b l i c  

o f f i c i a l .  A j u d g e ' s  p o s i t i o n  w i t h  respect to  h i s  e x e r c i s e  o f  

powers is g i v e n  t h e  most d i s c r e t i o n  and h i s  p o s i t i o n  o f  t r u s t  is 



m a n i f e s t l y  above  a l l  o t h e r s  s i n c e  it is t h e  j u d g e  i n  o u r  

a d v e r s a r  i a l  s y s t e m  who se t t l es  d i s p u t e s .  Fundamen ta l  i n  o u r  

s y s t e m  o f  j u s t i c e  is t h e  b e l i e f  t h a t  a n  a g g r i e v e d  p a r t y  may b e  

h e a r d  by a j u d g e  f r e e  o f  undue i n f l u e n c e .  Whereas  t h e  

r e s p o n d e n t ' s  ac t s  s t r i k e  a t  t h e  v e r y  f o u n d a t i o n  o f  o u r  

gove rnmen t ,  t h e  r e s u l t i n g  impac t  c a n n o t  b e  e q u a t e d  w i t h  a g e n e r i c  

p u b l i c  c o r r u p t i o n  crime. Whereas ,  t h e  d e g r e e  o f  t h e  b r e a c h  o f  

t h e  p u b l i c ' s  t r u s t  is beyond t h a t  which is i n h e r e n t ,  t h e  r e a s o n  

f o r  d e p a r t u r e  is n o t  i n v a l i d  o n  g r o u n d s  t h a t  it is i n h e r e n t  i n  

t h e  crime. 

The o p i n i o n  o f  t h e  Second  Distr ic t  C o u r t  o f  A p p e a l s  s t a t e s  

a t  s l i p  o p i n i o n  p a g e  8  t h a t :  

W e  d o  n o t  r e g a r d  d e f e n d a n t ' s  a l l e g e d  u s e  
o f  t h e  b r i b e r y  p r o c e e d s  as  b e i n g  a c lear  and 
c o n v i n c i n g  r e a s o n  f o r  d e p a r t u r e ,  and  it is 
clear  t h a t  t h e  l a s t  two r e a s o n s  f o r  d e p a r t u r e  
are i n v a l i d  b e c a u s e  t h e y  m e r e l y  r e f l e c t  t h e  
t r i a l  j u d g e ' s  d i s a g r e e m e n t  w i t h  t h e  p e n a l t i e s  
p r o v i d e d  by t h e  l e g i s l a t u r e  and  t h o s e  
p r e s c r  i b e d  by t h e  s e n t e n c i n g  g u i d e l i n e s .  S e e  
S c u r r y  v .  S t a t e ,  489 So.2d 25  ( F l a .  1 9 8 6 ) .  

From t h e  above ,  t h e  Second  Distr ic t  s e e m i n g l y  rejects t h e  

p e t i t i o n e r ' s  m o t i v e  as  a r e a s o n  f o r  d e p a r t u r e .  Responden t  

d i s a g r e e s  and  s u b m i t s  t h a t  t h e  p e t i t i o n e r ' s  mo t ive  is a mind 

f r ame  a n a l o g o u s  to  a c r i m i n a l  d e f e n d a n t ' s  premed i t a t  i o n  to  commit 

a crime. A f a c t o r  which c a n  s u p p o r t  a d e p a r t u r e  s e n t e n c e  when it 

is n o t  a n  i n h e r e n t  component  o f  a crime. Lerma, s u p r a .  

U n q u e s t i o n a b l y  , t h e  p e t  it i o n e r  ' s mot ive  is n o t  a n  i n h e r e n t  

component  o f  t h e  crime o f  b r i b e r y  s i n c e  it is n o t  a n  e s s e n t i a l  



e l e m e n t  o f  a crime as  d e f i n e d  i n  B l o c k b u r q e r  v .  U n i t e d  S t a t e s ,  

484 U.S. 218  ( 1 9 3 2 ) ~  

F i n a l l y ,  t h e  l a s t  s t a t e m e n t  i n  t h e  o r d e r  s h o u l d  n o t  b e  

c o n s i d e r e d  as  t h e  t r i a l  c o u r t ' s  mere d i s a g r e e m e n t  w i t h  t h e  

g u i d e l i n e s  s e n t e n c e  s i n c e  when it is accompanied  by t h e  above  

v a l i d  r e a s o n  it s h o u l d  b e  c o n s i d e r e d  as  t h e  t r i a l  c o u r t ' s  

c o n c l u s i o n  t h a t  d e p a r t u r e  is n e c e s s a r y  b a s e d  upon t h e  v a l i d  

r e a s o n s .  S c o t t  v .  S t a t e ,  12 F.L.W. 290 ( F l a .  J u n e  11, 1 9 8 7 ) .  

S t e i n e r  v .  S t a t e ,  469 So.2d 179 ,  1 8 1  a t  n.6 ( F l a .  3d DCA 
1 9 8 5 ) ,  c o n t r a ,  Lerma v.  S t a t e ,  s u p r a ,  t r auma  i n h e r e n t  i n  s e x u a l  
b a t t e r y ;  a lso  Conne l  v .  S t a t e ,  502 So.2d 1272 ( F l a .  2d DCA 1987)  
d e s t r u c t i o n  o f  f a m i l y  u n i t  i n h e r e n t  i n  s e x u a l  b a t t e r y .  



CONCLUS ION 

Based  upon t h e  above  a r g u m e n t  and a u t h o r i t i e s ,  t h e  judgment  

o f  t h e  c i r c u i t  c o u r t  and  t h e  D i s t r i c t  C o u r t  o f  A p p e a l  s h o u l d  b e  

a f f i r m e d .  

R e s p e c t f u l l y  s u b m i t t e d ,  

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 
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