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ARGUMENT 

I s s u e  I 

(CERTIFIED QUESTION) 

WHETHER A CIRCUIT JUDGE'S CONDUCT I N  ACCEPTING 
A BRIBE AND THE ATTENDANT IMPACT OF SUCH CON- 
DUCT ON SOCIETAL VALUES AND THE DESTRUCTION OF 
CONFIDENCE OF THE PUBLIC I N  THE ADMINISTRATION 
OF JUSTICE CONSTITUTE CLEAR AND CONVINCING 
REASONS FOR DEPARTING FROM THE R E C O m N D E D  
GUIDELINES SENTENCE? 

We r e s p e c t f u l l y  submit t h a t  t h e  Respondent, i n  i t s  Br i e f  on 

t h e  Mer i t s ,  does  a g r e a t  d e a l  of  t w i s t i n g  and t u r n i n g  i n  an a t t empt  

t o  confuse  t h e  s p e c i f i c  i s s u e  t h a t  t h e  Second D i s t r i c t  Court  o f  

Appeal c e r t i f i e d  t o  t h i s  Honorable Court  and which t h i s  Court  has  

agreed t o  review. Moreover, t h e  Respondent p l a y s  on words when it 

a t t empt s  t o  d i s t i n g u i s h  i n h e r e n t  component from m a t t e r s  c a l c u l a t e d  

i n t o  t h e  s co re shee t .  

A f t e r  a l l  i s  s a i d  and done t h e  f a c t  remains t h a t  t h e  i s s u e  be fo re  

t h i s  Honorable Court  i s  whether a c i r c u i t  judge who has  been convic ted  

of t h e  o f f e n s e  of b r i b e r y  should r e c e i v e  a h a r s h e r  sen tence  than  o t h e r  

persons  who might be convic ted  of t h e  same o f f e n s e  simply because he 

i s  a c i r c u i t  judge.  I n  o t h e r  words, should a double  s tandard  be 

a p p l i e d  r e l a t i v e  t o  t h e  punishment imposed upon a c i r c u i t  judge who 

i s  convic ted  under t h e  b r i b e r y  s t a t u t e ?  

A d d i t i o n a l l y ,  i n  i t s  argument t h e  Respondent makes r e f e r e n c e  t o  

t h e  f a c t  t h a t  t h e  P e t i t i o n e r  was a Chief Judge,  a s  though t h i s  should 

be an added reason  f o r  a judge t o  r e c e i v e  a h a r s h e r  sen tence  than  

a o t h e r  persons  convic ted  under t h e  b r i b e r y  s t a t u t e .  The c e r t i f i e d  



q u e s t i o n  makes no mention o f  a  "Chief Judge".  I t  d e a l s  s p e c i f i c a l l y  

w i t h  a  " c i r c u i t  judge". 

On page 3  o f  i t s  B r i e f ,  t h e  Respondent c i t e s  a s  a u t h o r i t y  t h e  

c a s e  of Mischler  v. S t a k e ,  ( 4 t h  DCA 1984 ) ,  458 So.2d 37, and q u o t e s  

an  e x c e r p t  from t h e  op in ion  r e l a t i v e  t o  a  judge who a c c e p t s  a  b r i b e .  

W e  r e s p e c t f u l l y  submit  t h a t  a  r ead ing  of  t h e  e n t i r e  op in ion  c l e a r l y  

r e f l e c t s  t h a t  t h e  quoted p o r t i o n  o f  t h e  op in ion  c o n s i t u t e s  "dictum" 

and does  n o t  c o n s t i t u t e  a  r u l i n g  by t h e  Cour t .  Th i s  i s  f u r t h e r  

evidenced by t h i s  Honorable C o u r t ' s  d e c i s i o n  i n  S t a t e  v. Mi sch l e r ,  

(F l a .  1 9 8 6 ) ,  488 So.2d 523, where no mention i s  made of  t h e  quoted 

language when t h i s  Cour t  reviewed a  c e r t i f i e d  q u e s t i o n  of t h e  Four th  

D i s t r i c t  Cour t  o f  Appeal.  

The Respondent a l s o  c i t e s  t h i s  C o u r t ' s  d e c i s i o n s  i n  Lerma v. S t a t e ,  

( 1986 ) ,  497 So.2d 736 and C a s t e e l  v. S t a t e ,  (F l a .  1987 ) ,  498 So.2d 

1249. W e  submit  t h a t  t h e  Lerma and C a s t e e l  c a s e s  a r e  n o t  a p p l i c a b l e  

t o  t h e  c e r t i f i e d  i s s u e  s i n c e  t h e  r u l i n g  i n  t h e  Lerma c a s e  was t h a t  

trauma was an  i n h e r e n t  component of  t h e  c r i m e  of  s e x u a l  b a t t e r y  and 

t h e  r u l i n g  i n  t h e  C a s t e e l  c a s e  was t h a t  trauma was n o t  an  i n h e r e n t  

component o f  t h e  c r i m e  of s e x u a l  b a t t e r y .  

The Respondent a l s o  relies on t h e  c a s e  of S t a t e  v. Rousseau, 

( F l a . ,  June  11, 1987) ,  1 2  F.L.W. 291, which d i s t i n g u i s h e s  t h e  t y p e  

o f  trauma t o  any v i c t i m  of a  b u r g l a r y  and trauma which was beyond 

t h a t  which was i n h e r e n t .  The P e t i t i o n e r  h a s  no q u a r r e l  w i t h  t h e  

r u l i n g  i n  t h e  Rousseau c a s e .  However, it i s  n o t  a p p l i c a b l e  t o  t h e  

s p e c i f i c  and narrow i s s u e  t h a t  t h i s  Cour t  h a s  agreed  t o  review. 

F i n a l l y ,  t h e  Respondent relies on S c o t t  v. S t a t e ,  ( F l a . ,  June 

11, 1987) ,  1 2  F.L.W. 290, i n  suppo r t  o f  i t s  argument t h a t  t h e  l a s t  



s t a t e m e n t  i n  t h e  t r i a l  c o u r t ' s  o r d e r  should  n o t  be cons ide r ed  a s  

t h e  t r i a l  c o u r t ' s  mere d i sagreement  w i th  t h e  g u i d e l i n e s  s en t ence  

s i n c e  when it is  accompanied by a  v a l i d  r e a son  i t  should  be con- 

s i d e r e d  a s  t h e  t r i a l  c o u r t ' s  conc lu s ion  t h a t  d e p a r t u r e  i s  n e c e s s a r i l y  

based upon t h e  v a l i d  r e a sons .  Once a g a i n ,  t h e  P e t i t i o n e r  ha s  no 

q u a r r e l  w i t h  t h e  r u l i n g  o f  t h i s  Cour t  i n  t h e  S c o t t  c a s e ,  sup ra .  

However, t h e  c e r t i f i e d  q u e s t i o n  t h a t  t h i s  Honorable Cour t  ha s  agreed  

t o  review h a s  a b s o l u t e l y  no th ing  t o  do w i th  t h e  r u l i n g  i n  t h e  S c o t t  

c a s e  s i n c e  w e  a r e  h e r e  d e a l i n g  w i t h  t h e  i s s u e  o f  whether  a  c i r c u i t  

judge s h a l l  be d e a l t  w i t h  any d i f f e r e n t l y  t h a n  any o t h e r  pe r son  who 

h a s  been c o n v i c t e d  of  t h e  o f f e n s e  of  b r i b e r y .  

W e  need look no f a r t h e r  t h a n  what t r a n s p i r e d  i n  t h e  c a s e  - sub 

j u d i c e  and t h e  companion c a s e s  of t h e  P e t i t i o n e r ' s  two ( 2 )  co- 

a de fendan t s ,  Howard L. G a r r e t t  and Richard  P. Hope, t o  see t h e  i n -  

e q u i t i e s  and t h e  u n f a i r n e s s  t h a t  c an  r e s u l t  from t h i s  Honorable 

C o u r t ' s  answer ing t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  a f f i r m a t i v e .  

I t  was t h e  t h e o r y  o f  t h e  S t a t e ' s  c a s e  a t  t h e  t r i a l  of  t h e  c a s e  

sub j u d i c e  t h a t  t h e  P e t i t i o n e r ,  G a r r e t t  and Hope consp i r ed  w i t h  one 

a n o t h e r  t o  c a r r y  o u t  t h e  o b j e c t  o f  t h e  consp i r acy ,  namely, t o  b r i n g  

abou t  a  p r o b a t i o n a r y  s e n t e n c e  f o r  Hope's nephew i n s t e a d  of a p r i s o n  

s en t ence .  The P e t i t i o n e r  and h i s  two ( 2 )  co-defendants  s t r e n u o u s l y  

o b j e c t e d  s i n c e  t h e y  w e r e  n o t  charged w i th  a  consp i r acy .  However, ove r  

t h e i r  o b j e c t i o n s  t h e  t r i a l  c o u r t  i n s t r u c t e d  t h e  j u ry  on t h e  law of 

consp i r acy  t o  t h e  e f f e c t  t h a t  i f  t h e  j u ry  found t h a t  t h e  P e t i t i o n e r ,  

G a r r e t t  and Hope w e r e  engaged i n  a  consp i r acy ,  t h e n  t h e  P e t i t i o n e r ,  

G a r r e t t  and Hope would each  be bound by t h e  a c t s  and u t t e r a n c e s  of 

t h e  o t h e r  two ( 2 )  co - consp i r a to r s .  By i t s  v e r d i c t ,  t h e  j u ry  



obv ious ly  found t h a t  t h e  P e t i t i o n e r ,  G a r r e t t  and Hope w e r e  engaged i n  

such a  consp i racy .  The re fo r e ,  t h e  c i r c u m s t a n t i a l  ev idence  a s  it 

a p p l i e d  t o  t h e  P e t i t i o n e r ,  G a r r e t t  and Hope was i d e n t i c a l .  

Y e t , t h e  Second D i s t r i c t  Cour t  o f  Appeal h e l d  t h a t  t h e  circum- 

s t a n t i a l  ev idence  a s  it a p p l i e d  t o  G a r r e t t  was i n s u f f i c i e n t  ( G a r r e t t  

had been sen tenced  t o  a  f i v e  (5 )  y e a r  p r i s o n  t e r m ) ;  t h e  r e a s o n s  g iven  

by t h e  t r i a l  judge f o r  d e v i a t i n g  from t h e  Sen tenc ing  Gu ide l i ne s  a s  

t hey  a p p l i e d  t o  Hope w e r e  i n v a l i d  (Hope was l i k e w i s e  sen tenced  t o  

a  f i v e  ( 5 )  y e a r  p r i s o n  t e r m  and upon r e s e n t e n c i n g  was p l aced  on 

p r o b a t i o n ) ;  and on ly  because  t h e  P e t i t i o n e r  was a  judge, h i s  f i v e  

( 5 )  y e a r  p r i s o n  s en t ence  was upheld .  Hope v. State,  (2nd DCA 1987), 508 So.2d 425. 

W e  r e s p e c t f u l l y  submit  t h a t  s i n c e  t h e  c i r c u m s t a n t i a l  ev idence  

t h a t  was p r e s e n t e d  a t  t h e  t r i a l  was i d e n t i c a l  a s  t o  each  of  t h e  

t h r e e  ( 3 )  de f endan t s  under  t h e  t r i a l  j udge ' s  i n s t r u c t i o n s  t o  t h e  

j u ry  on t h e  law of  consp i r acy ,  it i s  fundamenta l ly  u n f a i r  f o r  t h e  

P e t i t i o n e r  t o  be t h e  on ly  one  o f  t h e  t h r e e  ( 3 )  de f endan t s  t o  have 

t o  s e r v e  a  p r i s o n  s en t ence  s imply  because  he  was a  judge. Such 

a  ho ld ing ,  w e  submi t ,  would c l e a r l y  v i o l a t e  t h e  P e t i t i o n e r ' s  r i g h t s  

t o  due p r o c e s s  o f  law and e q u a l  p r o t e c t i o n  of  t h e  law a s  gua ran t eed  

t o  him under t h e  Four th  and Fou r t een th  Amendments t o  t h e  United S t a t e s  

C o n s t i t u t i o n .  



ISSUE I1 

WHETHER THE DECISION SOUGHT TO BE REVIEWED 
CONFLICTS DIRECTLY AND EXPRESSLY W I T H  A DECISION 
OF ANOTHER DISTRICT COURT AND/OR THIS COURT? 

The g i s t  of t h e  Respondent 's  argument under t h i s  I s s u e  i s  t h a t  

t h e  d i s c r e t i b n a r y  j u r i s d i c t i o n  of t h i s  Honorable Court l i e s  only  

where t h e  d e c i s i o n  of a  D i s t r i c t  Court of Appeal e x p r e s s l y  and 

d i r e c t l y  c o n f l i c t s  wi th  another  D i s t r i c t  Court  on t h e  same ques t ion  

of law. That  t o  be "expres s ly"  i n  c o n f l i c t  t h e r e  must be a  c o n f l i c t  

of d e c i s i o n s  and t h a t  t h i s  C o u r t ' s  ho ld ing  i n  J enk ins  v. S t a t e ,  

(F l a .  1980) ,  385 So.2d 1356, r e q u i r e s  t h a t  t h e r e  be a  c o n f l i c t  i n  

t h e  t e x t  of t h e  op in ions .  The Respondent t hen  goes on t o  argue t h a t  

t h e r e  i s  nothing i n  t h e  op in ion  which s t a t e s  t h e  s tandard  by which 

c i r c u m s t a n t i a l  evidence is  judged to  he s u f f i c i e n t  by t h e  f i n d e r  of 

f a c t  and t h a t  t h e r e  was no th ing  i n  t h e  op in ion  which s t a t e s  t h a t  

t h i s  was no t  t h e  s t anda rd  app l i ed .  P e t i t i o n e r  d i s a g r e e s .  

I t  i s  t o  be noted t h a t  a l b e i t  t h e  appea l s  from t h e  conv ic t ions  

of t h e  P e t i t i o n e r ,  G a r r e t t  and Hope were s e p a r a t e  and a p a r t  from one 

another ,  t hey  were t r i e d  toge the r  i n  a  j o i n t  t r i a l  and t h a t  a l l  of 

t h e  c i r c u m s t a n t i a l  evidence a s  it app l i ed  t o  t h e  P e t i t i o n e r ,  G a r r e t t  

and Hope was i d e n t i c a l  s i n c e  it was t h e  S t a t e ' s  theory  of t h e  ca se  

t h a t  t h e  P e t i t i o n e r ,  G a r r e t t  and Hope were engaged i n  a  consp i racy  

and t h e  jury  was i n s t r u c t e d  on t h e  law of consp i r ac i e s .  Yet, t h e  

r u l e  a p p l i e d  by t h e  Second D i s t r i c t  Court  of  Appeal regard ing  an 

a p p e l l a t e  c o u r t ' s  review of c i r c u m s t a n t i a l  evidence on appeal  i n  

0 t h e  ca se  sub jud ice  was i n  d i r e c t  c o n f l i c t  wi th  t h e  r u l e  app l i ed  i n  



t h e  G a r r e t t  c a se .  G a r r e t t  v. S t a t e ,  (2nd DCA, May 15 ,  1987) ,  508 

0 So.2d 427. I n  t h e  G a r r e t t  c a s e  t h e  Second D i s t r i c t  Cour t  o f  Appeal 

a p p l i e d  t h e  r u l e  t h a t  whi le  t h e  weight  of t h e  evidence i s  a  m a t t e r  

f o r  a  ju ry  t o  de te rmine ,  t h e  l e g a l  s u f f i c i e n c y  o f  t h e  evidence t o  

suppor t  a  c o n v i c t i o n  i s  a  m a t t e r  o f  law f o r  t h e  Court  t o  determine.  

I n  t h e  c a s e  - sub jud i ce  t h e  D i s t r i c t  Cour t  of Appeal,  i n  ho ld ing  t h a t  

t h e  c i r c u m s t a n t i a l  evidence was s u f f i c i e n t  t o  s u s t a i n  t h e  c o n v i c t i o n  

of t h e  P e t i t i o n e r ,  app l i ed  t h e  r u l e  t h a t  i t  must review t h e  evidence 

on ly  t o  de te rmine  i f  t h e r e  was l e g a l l y  s u f f i c i e n t  evidence t o  suppor t  

t h e  j u r y ' s  v e r d i c t ,  t h e  weight  of t h e  evidence be ing  s o l e l y  w i t h i n  

t h e  p rov ince  of  t h e  ju ry .  

We r e s p e c t f u l l y  submit  t h a t  when t h e  d e c i s i o n s  i n  t h e  ca se  - sub 

jud ice  and t h e  G a r r e t t  c a s e  a r e  cons idered  t o g e t h e r  t h e  t e x t  of  t h e  

,- op in ions  c l e a r l y  demonstra te  an exp re s s  and d i r e c t  c o n f l i c t  between - - - 
0 

t h e  two ( 2 )  d e c i s i o n s ,  a s  w e l l  a s  an exp re s s  and d i r e c t  c o n f l i c t  of 

t h e  d e c i s i o n  i n  t h e  c a s e  - sub jud i ce  and t h e  d e c i s i o n s  c i t e d  by t h e  

P e t i t i o n e r  i n  h i s  Br i e f  on t h e  Mer i t s .  



CONCLUSION 

Based upon t h e  f a c t s ,  d e c i s i o n s  and a u t h o r i t i e s  con ta ined  

i n  t h i s  Reply Br ie f  a s  w e l l  a s  P e t i t i o n e r ' s  Br i e f  on t h e  Merits, 

we r e s p e c t f u l l y  submit t h a t  t h i s  Honorable Court  should vaca t e  t h e  

conv ic t ions  and sen tence  of t h e  P e t i t i o n e r  and d i r e c t  t h e  t r i a l  

c o u r t  t o  d i scha rge  t h e  P e t i t i o n e r ,  o r ,  a s  t h e  very  l e a s t ,  t h i s  

Honorable Court  should answer t h e  c e r t i f i e d  ques t ion  i n  t h e  nega t ive .  

Respec t fu l ly  submi t ted ,  

6 2 0  E. ~ w i ~ ~ s  S t r e e t  
Ta * _ A  ' l o r l a a  3 3 0 ~ 2  
8 1 E ; 9 q 1 1 9 1  
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