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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  A p p e l l a n t  i n  t h e  c o u r t  b e l o w  a n d  t h e  

d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  Respondent  was t h e  A p p e l l e e  i n  t h e  

c o u r t  b e l o w  a n d  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  A copy  o f  

t h e  d i s t r i c t  c o u r t  o p i n i o n  is a t t a c h e d  t o  t h i s  b r i e f  ( A l - 3 ) .  I n  

t h e  b r i e f  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  a p p e a r  b e f o r e  

t h i s  Honorab l e  C o u r t .  

The f o l l o w i n g  symbols  w i l l  b e  used :  

11 R N  Record on  Appeal  

N A I I  Appendix 



STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r  was convicted of sa le  and possession of cocaine. 

Those offenses were committed a f t e r  the e f fec t ive  date  of Section 

27.3455, F lo r ida  S t a t u t e s  ( 1 9 8 5 ) ,  which requires imposition of 

$200 court costs  for  each felony conviction. Never theless ,  t h e  

t r i a l  cour t  imposed c o s t s  pursuant t o  t h i s  s t a tu t e .  The Fourth 

Di s t r i c t  Court of Appeal i n  i t s  dec i s ion  f i l e d  June 1 0 ,  1987, 

refused t o  s t r i k e  the  ex pos t  f a c t o  a p p l i c a t i o n  of Sec t ion  

27.2455 to  Pet i t ioner ,  on the sole  basis  tha t  no contemporaneous 

objection to  the costs  had been made i n  the t r i a l  court. 

By timely notice, Pet i t ioner  commenced t h i s  a c t i o n  seeking 

t h i s  Cour t ' s  review of the decision of the Fourth Di s t r i c t  Court 

of Appeal below. 



SUMMARY OF THE ARGUMENT 

I n  t h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  

be low,  i t  was h e l d  t h a t  b e c a u s e  P e t i t i o n e r  d i d  n o t  o b j e c t  t o  t h e  

e x  p o s t  f a c t o  i m p o s i t i o n  o f  c o u r t  cos t s  p u r s u a n t  t o  S e c t i o n  

2 7 . 3 4 5 5 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  t o  crimes w h i c h  o c c u r r e d  

b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h a t  s t a t u t e , *  h e  w a s  p r e c l u d e d  

f r o m  c h a l l e n g i n g  t h e  c o s t s  o n  d i r e c t  a p p e a l .  T h i s  d e c i s i o n  

d i r e c t l y  a n d  e x p r e s s l y  c o n f l i c t s  w i t h  Webber v. S t a t e ,  497 So.2d 

9 9 5  ( F l a .  5 t h  D C A  1 9 8 6 ) ,  i n  w h i c h  t h e  F i f t h  D i s t r i c t  C o u r t  o f  

Appeal  h e l d  t h a t  s u c h  e x  p o s t  f a c t o  i m p o s i t i o n  o f  c o s t s  i s  " t h e  

t y p e  o f  s e n t e n c i n g  e r r o r  which  may b e  r a i s e d  o n  a p p e a l  n o t w i t h -  

s t a n d i n g  t h e  d e f e n d a n t ' s  f a i l u r e  t o  o b j e c t  a t  s e n t e n c i n g  b e c a u s e  

i t  r e s u l t s  i n  a n  i l l e g a l  s e n t e n c e . "  - I d .  a t  9 9 6 .  S i n c e  t h e  

i n s t a n t  d e c i s i o n  d i r e c t l y  a n d  e x p r e s s l y  c o n f l i c t s  w i t h  o t h e r  

d i s t r i c t  c o u r t s  o f  a p p e a l  o n  t h e  same i s s u e  o f  l a w ,  t h i s  C o u r t  

h a s  j u r i s d i c t i o n  t o  r e v i e w  it. 

S t a t e  v. Y o s t ,  1 2  F.L.W. 221  ( F l a .  May 7,  1 9 8 7 ) .  



ARGUMENT 

THE DECISION I N  THE INSTANT CASE CONFLICTS WITH 
DECISIONS OF OTHER DISTRICT COURTS OF APPEAL ON 
THE I S S U E  OF WHETHER A DEFENDANT MUST CONTEM- 
PORANEOUSLY OBJECT I N  O R D E R  TO CHALLENGE ON 
APPEAL THE EX POST FACT0 IMPOSITION OF COSTS. 

I n  t h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  

b e l o w ,  it was h e l d  t h a t  b e c a u s e  P e t i t i o n e r  d i d  n o t  o b j e c t  t o  t h e  

e x  p o s t  f a c t o  i m p o s i t i o n  o f  c o u r t  c o s t s  p u r s u a n t  t o  S e c t i o n  

2 7 . 3 4 5 5 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  t o  crimes w h i c h  o c c u r r e d  

b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h a t  s t a t u t e , l  h e  was p r e c l u d e d  

f r o m  c h a l l e n g i n g  t h e  co s t s  o n  d i r e c t  a p p e a l .  T h i s  d e c i s i o n  

d i r e c t l y  a n d  e x p r e s s l y  c o n f l i c t s  w i t h  Webber v .  S ta te ,  497 So.2d 

9 9 5  ( F l a .  5 t h  DCA 1 9 8 6 ) ,  i n  w h i c h  t h e  F i f t h  D i s t r i c t  C o u r t  o f  

Appea l  h e l d  t h a t  s u c h  e x  p o s t  f a c t o  i m p o s i t i o n  o f  co s t s  i s  " t h e  

t y p e  o f  s e n t e n c i n g  e r ror  which  may b e  r a i s e d  o n  a p p e a l  n o t w i t h -  

s t a n d i n g  t h e  d e f e n d a n t ' s  f a i l u r e  t o  o b j e c t  a t  s e n t e n c i n g  b e c a u s e  

i t  r e s u l t s  i n  a n  i l l e g a l  s e n t e n c e . "  - I d .  a t  996.  Moreover ,  t h e  

d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appea l  i n  t h e  i n s t a n t  

case a lso  c o n f l i c t s  w i t h  Ramsey v.  S ta te ,  1 2  F.L.W. 1 3 1 8  ( F l a .  2d 

DCA May 20,  1 9 8 7 ) .  A s  t h e  Second  D i s t r i c t  C o u r t  o f  Appea l  p o i n t e d  

o u t :  

When t h e  c o u r t  a n n o u n c e d  i t  was impos ing  $200 
c o u r t  co s t s ,  t h e  a p p e l l a n t  h a d  n o  r e a s o n  t o  
know t h a t  some o f  t h e  costs were b e i n g  imposed 
p u r s u a n t  t o  s e c t i o n  2 7 . 3 4 5 5 .  H e ,  t h e r e f o r e ,  
h a d  n o  r e a s o n  t o  o b j e c t  t o  t h e  e x  p o s t  f a c t o  
a p p l i c a t i o n  o f  t h e  s t a t u t e  ... i n  o r d e r  t o  
p r e s e r v e  t h e  i s s u e  f o r  a p p e l l a t e  r e v i e w .  

S ta te  v.  Yost, 1 2  F.L.W. 221  ( F l a .  May 7 ,  1 9 8 7 ) .  
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The Second Di s t r i c t  C o u r t  o f  Appeal  went  on  t o  s t r i k e  t h e  ex  post 

f a c t o  i m p o s i t i o n  o f  costs i n  t h a t  c a s e .  

S i n c e  t h e  i n s t a n t  d e c i s i o n  d i r e c t l y  and e x p r e s s l y  c o n f l i c t s  

w i t h  o t h e r  d i s t r i c t  c o u r t s  o f  a p p e a l  o n  t h e  s ame  i s s u e  o f  l a w ,  

t h i s  C o u r t  h a s  j u r i s d i c t i o n  t o  r e v i e w  i t .  F u r t h e r m o r e ,  t h i s  

C o u r t  s h o u l d  a c c e p t  j u r i s d i c t i o n  of t h i s  c a u s e ,  s i n c e  t o  r e f u s e  

t o  d o  so wou ld  r e s u l t  i n  t h e  d i s p a r a t e  t r e a t m e n t  o f  t h e  cos t  

i s s u e  i n  t h e  v a r i o u s  d i s t r i c t s  o f  t h i s  s t a t e ,  w i t h  t h e  r e s u l t  

t h a t  d e f e n d a n t s  i n  t h e  S e c o n d  a n d  F i f t h  D i s t r i c t s  w o u l d  h a v e  

t h e i r  e x  p o s t  f a c t o  c o s t s  s t r i c k e n  r e g a r d l e s s  o f  w h e t h e r  t h e y  

o b j e c t e d  b e l o w ,  w h i l e  d e f e n d a n t s  i n  t h e  F o u r t h  D i s t r i c t  would 

have  t o  pay costs  d e s p i t e  t h e i r  e x  p o s t  f a c t o  a p p l i c a t i o n  s i m p l y  

b e c a u s e  o f  t h e  f a i l u r e  o f  t r i a l  c o u n s e l  t o  t i m e l y  o b j e c t .  P r i n -  

c i p l e s  o f  f a i r n e s s  and j u s t i c e  p r e c l u d e  such  r a d i c a l l y  d i f f e r e n t  

r e s u l t s ,  a n d  o n l y  t h i s  C o u r t  i s  i n  t h e  p o s i t i o n  t o  remedy t h e  

s i t u a t i o n .  



CONCLUSION 

B a s e d  o n  t h e  f o r e g o i n g  a r g u m e n t  a n d  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  P e t i t i o n e r  r e s p e c t f u l l y  r e q u e s t s  t h i s  C o u r t  t o  r e v e r s e  

t h e  d e c i s i o n  o f  t h e  t r i a l  c o u r t  a n d  remand t h i s  c a u s e  w i t h  p r o p e r  

d i r e c t i o n s .  
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