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IN THE SUPREME COURT OF FLORIDA

STATE OF FLORIDA,

Petitioner,

vs. CASE NO. 70,882

SYLVESTER O'NEAL LEE

Respondent.

PETITIONER'S BRIEF ON THE MERITS

PRELIMINARY STATEMENT

Sylvester O'Neal Lee, was the defendant below, and will be
referred to herein as respondent or Lee. The State of Florida,
was the prosecution below, and will be referred to herein as
petitioner. Record on appeal consists of seven volumes which
will be referred to by the symbol "R" followed by the appropriate

page number in parenthesis.

The opinion below is reported as Lee v. State, 12 F.L.W.

1498 (Fla. 1lst DCA June 17, 1987).



STATEMENT OF THE CASE

Sylvester O'Neal Lee was charged by an amended information
with separate counts of armed kidnapping, armed sexual battery,
armed robbery, possession of a firearm by a convicted felon, and

possession of a firearm in the commission of a felony.

Lee was tried by a jury in the circuit court for Bay County
Judge Don T. Sirmons and convicted on all five counts. (R 449).
Lee was adjudicated guilty and sentenced to consecutive life
sentences on counts I, II and III, consecutive 30 year terms on

counts IV and V. (R 528-533, 81-88).

On appeal the First District Court of Appeal per Judge
Zehmer reversed Lee's convictions and certified the following
question as one of great public importance:

Does the erroneous admission of
evidence of collateral crimes require
reversal of appellant's conviction
where the error has not resulted in a
miscarriage of justice but the state
has failed to demonstate beyond a
reasonable doubt that there is no
reasonable possibility that the error
effected the jury verdict?

Respondent filed a notice to invoke the discretionary
jurisdiction of this court to review the decision below on July

17, 1987.



STATEMENT OF THE FACTS

state witness FEIMEN testified that around 3:00 a.m.

on December 15, 1983, she, GHNNENR and (NN v<:-
seated in Wil W' s car in the parking lot of the Midnight

Lounge when respondent approached them with a black hand gqun and
after a stuggle drove the car away, with Mrs. M@ still in it.
(R 194-198, 202, 205, 214, 217). After driving 30 or 40 minutes,
respondent made M@} leave the car and perform oral sex upon him
and then sexualiintercourse. (R 200-202). Respondent left MR
in the wooded area. (R 202-205). Mrs. M@} was able to select
respondent's photograph from a six-person photo spread. (R 209-

210, 222-223).

WP 'R i dentified photographs of his 1976 blue Camero
and his check book. He denied giving respondent permission to

take either. (R 225-227).

v -1 s0 identified respondent in a photo spread

and in court as the man who abducted Mrs. M#ll§and her car. (R

228-234).

Comparison of respondent's head hair sample with debris from
a brown towel found in the 1976 Camero revealed they were
microscopically the same. (R 332~338). Examination and testing
of the rape kit obtained from Mrs. M@} as well as the Seminal

stains upon her clothing revealed the presence of semine of the



blood group O, PGM type 1, which was consistent with
respondent's. (R 261-265, 306-308, 327-331, 348-357).

The state then presented over respondent's objection, the
testimony of Anita Boardman, Susan Balitza and Susan Vandenburg
concerning a bank robbery committed by respondent in Tallahassee
later on the same day. Ms. Boardman, an employee of the Security
First Federal Saving and Loan testified that around 2:00 p.m. the
bank was robbed by two men, one of whom had a gun. She
identified respondent as the armed robber disguised with a fake
mustache and rose-colored glasses. (R 270, 272-273). Ms.
Boardman identified several photographs as bank camera shots of
the robbers. (R 268-270). Mrs. Balitza, a teller at Security
First Federal, also identified photographs taken by the bank's
surveilance camera. (R 277-278). Ms. Balitza identified
respondent as the arﬁed robber wearing the dark glasses, hat and
mustache. (R 279). Ms. Vandenburg, another teller at Security
First, also identified appellant as one of the robbers. (R 283-

285).

Rickey Maxey, a crime laboratory analyst with the Florida
Department of Law Enforcement testified that a 1976 Camaro was
found about one mile from the bank. (R 288-292). Latent
fingerprints were lifted from the car and from a checkbook found
inside the car which were subsequently matched to respondent's.

(R 294-296, 313-314, 321-322, 368-382).



SUMMARY OF ARGUMENT

This court should quash the opinion of the district court
below with directions to reinstate respondent's judgments and
sentences for three reasons. The first reason is that the trial
court did not err in admitting evidence of respondent's partici-
pation in a bank robbery within hours of the armed robbery and
sexual battery involved herein. Evidence which is logically and
legally relevant and tends to prove a matter at issue should be
presented to the jury. Evidence that respondent used a hand gun
to commit an armed bank robbery within hours of the charged
conduct was relevant as it tended to prove that respondent may
have carried a gun during the assault on Mrs. MEland carried a
gun in the commission of a felony and that respondent, a

convicted felon, possessed a firearm.

Moreover, this evidence corroborated the testimony of state
witnesses whose credibility was being attacked and tended to
rebut any possible defense that respondent was not carrying a
gun. There was no error in admitting the evidence of the bank

robbery.

Secondly, an examination of the record below demonstrates
the fact finder would have found the defendant guilty beyond a

reasonable doubt as required under the decisions of this court.



‘ Finally, the record below demonstrates that a rational trier
of fact would have convicted appellant of all crimes charged with

or without benefit of the evidence of the bank robbery.



ARGUMENT

ISSUE_ PRESENTED

THE TRIAL COURT DID NOT ABUSE ITS
DISCRETION IN ADMITTING THE EVIDENCE OF
COLLATERAL CRIMES AND ANY ALLEGED ERR
SEQULD BE DEEMED HARMLESS UNDER ANY
STANDARD OF APPELLATE REVIEW.

The district court below concluded that the evidence of
Sylvester Lee's participation in an armed bank robbery in
Tallahassee hours after committing the instant rape and robbery
was not admissible under any standard of admissibility of
collateral crime evidence. Petitioner maintains that the
evidence was admissible under the standards set forth in Williams
v. State, 110 So.2d 654 (Fla. 1959) and subsequent decisions of
this court which consistently look to relevancy as the lynchpin
upon which the trial court's decision to admit such evidence must
turn, for it is the trial court who must make the initial
determination to admit or suppress evidence. This court has long
recognized that the trial judge is to be afforded broad
discretion in ruling on the admissibility of evidence and his

ruling will not be disturbed absent a clear abuse of

discretion. Muehleman v. State, 503 So.2d4 310, 315 (Fla. 1987).

The evidence of Lee's participation in an armed robbery
carrying a hand gun in Tallahassee after participating in the
armed criminal conduct in Bay County earlier that morning was

relevant to establish the entire context out of which the



. criminal episode occurred and in order to present a rational

account of the criminal episode to the jury. Smith v. State,

365 So.2d 704, 707 (Fla. 1978); Heiney v. State, 447 So.2d 210

(Fla. 1984). 1In Heiney, this court proved the admission of

collateral crime evidence:

It was relevant to show motive for the
subsequent crimes and to establish the
"entire context of the crimes
charged".

This evidence is relevant to show that
Heiney's desire to avoid apprehention
for the shooting in Texas motivated him
to commit robbery and murder in Florida
so that he could obtain money and a car
in order to continue his flight from
Texas.

Id. at 214. See also Tumulty v. State, 489 So.2d 150, 153 (Fla.

. 4th DCA 1986) where the court upheld admission at collateral
crime evidence stating:
"It was relevant because it was
"inextricably intertwined" in the
scenario of the fourth trip to show the
context of the crime. It was

"inseparable crime" evidence that
explains or throws light upon the crime

being prosecuted."

Here, Sylvester Lee stole a car at gun point at 3:00 a.m. on
December 15, 1983 in Panama City. Later that same day Lee is in
Tallahassee robbing a bank, carrying a hand gun and the stolen
car is found in Tallahassee within a mile of the same bank with
Lee's fingerprints on it. (R 289). The jury acting as a rational

trier of fact now had the complete picture including Lee's motive





























