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PREFACE 

The A p p e l l a n t  i s  t h e  P l a i n t i f f / M o t h e r  below and t h e  

Appe l l ee  is  t h e  Defendant  below. The p a r t i e s  w i l l  be r e f e r r e d  

t o  a s  t h e  Mother and t h e  Defendant .  ( T h i s  i s  a  p a t e r n i t y  
-- .. . -. 

a c t i o n  and t h e  p a t & r n i t y  ,of t h e  c h i l d  h a s  n o t  been d e t e r m i n e d  

a s  of t h i s  Appeal*) .  - 

The f o l l o w i n g  w i l l  b e  used:  

R - Record on Appeal .  - *  

: r 
. - .  * As of t h e  d a t e  o $ . f i l i n g  t h i s  B r i e f ,  t h e  Record on Appeal  

h a s  n o t  been compi led .  Upon r e c e i p t  of t h e  Record on Appeal ,  

t h e  A p p e l l a n t  w i l l  f i - l e  .a r e v i s e d  B r i e f  s t a t i n g  t h e  c o r r e c t  

r e f e r e n c e s  t o  t h e  p a g e s  i n  t h e  Record on Appeal.  



STATEMENT OF THE CASE AND OF THE FACTS 

On o r  about  August 1, 1986, t h e  Mother f i l e d  her  Emergency 

V e r i f i e d  Complaint t o  Determine P a t e r n i t y  of c h i l d , s u p p o r t ,  . 

a t t o r n e y ' s  f e e s  and Motion t o  Enjoin  Removal of Assets from s t a t e .  

I 
( R e  . The Defendant was s e rved  w i th  t h e  Emergency 

i -. . . .. .:- - 
VerAf i e d  Compla-iht 'on August 13 ,  1986. i n  Harri 'a County, 

Texas. (R. 1-2 ). - I -. 
On o r  about  September 2 ,  1986, t h e  Defendant f i l e d  a Motion 

t o  D i s m i s s  and Quash t h e  Emergency V e r i f i e d  Complaint based 

on t h e  fo l lowing  grounds;  

1. Lack of . ~ G r i s d i c t i o n  - o v e r l t h e  Defendant ,  and/or  

2.  1nsuf f ic i$ncy of p r o c e s s ,  and/or  

I @  3 .  I n s u f f i c i e n c y  of s e r v i c e  of p roce s s .  
C 

1 ( a .  3-4 
. . 

A f t e r  a  hea r i ng  on October g r -1986 ,  on t h e  Defendan t ' s  Motion 

t o  D i s m i s s  and Quash, t h e  Court  e n t e r e d  an Order on October 16, 

1986, r e q u i r i n g  t h e  p a r t i e s  t o  respond t o  t h e  Court  i n  

w r i t i n g  ( R .  - 15 ) .  

;I h The Mother submi t t ed  a  Memorandum of Law i n  o p p o s i t i o n  

t o  Defendant ' s  Motion t o  D i s m i s s  and Quash. (R 7-l4 1 .  

On January 15,  1987, t h e  C i r c u i t  Court  Judge ( ~ a ~ i d  L. ~ e v y )  

e n t e r e d  an Order of Dismissa l .  ( R .  17-18) The Court  g r a n t e d  

t h e  Defendan t ' s  Motion t o  D i s m i s s  and Quash. I t  i s  from 

9 t h i s  Order t h a t  t h e  Mother appea l s .  



The f a c t s  i n  t h i s  c a s e  a r e  n o t  i n  c o n f l i c t .  M e l y a n a  

K l u k e w i c h  i s  now, a n d  w a s  a t  a l l  m a t e r i a l  t i m e s  a  r e s i d e n t  

o f  Dade C o u n t y ,  F l o r i d a .  M e l y a n a  i s  a n  u n m a r r i e d  woman. 

I n  J a n u a r y ,  1 9 8 6 ,  M e l y a n a  a n d  t h e  D e f e n d a n t  ( J o h n  B. 

H o w e n s t i n e )  m e t  e a c h  o t h e r  a n d  b e g a n  t o  d a t e  e a c h  o t h e r .  
..-, . . . 

T h e  ~ e f e n d a x i 5 - - = s  a . b u s i n e s s m a n  who p r e s e n t l y  r e s i d e s  

i n  Houston . ,  T e x a s ,  Tn J a n u a r y ,  1 9 8 6 ,  a n d  a t  a l l  t imes 

b o t h  b e f o r e  a n d  a f t e r  J a n u a r y ,  1 9 8 6 ,  t h e  D e f e n d a n t  f r e q u e n t l y  

t r a v e l l e d  t o  Miami;  Dade C o u n t y ,  F l o r i d a .  

A f t e r  m e e t i n g  e a c h  o t h e r  i n  J a n u a r y ,  1 9 8 6 ,  t h e  p a r t i e s  

e n g a g e d  i n  s e x u g x  i n t e r c o u r s e  w i b h  e a c h  o t h e r  i n  Miami ,  -. - 
Dade C o u n t y ,  F l o ~ i d a .  The p a r t i e s  e n g a g e d  i n  s e x u a l  ' 

i n t e r c o u r s e  oft s e v e r a l  o c c a s i o n s  i n c l u d i n g  b u t  n o t  l i m i t e d  

t o  t h e  weekend  o f  A p r i l  5 ,  1 9 8 6 .  A c h i l d  was  c o n c e i v e d  by  

t h e  m o t h e r  o n  or-  a b o u t  A p r i l  5 ,  1 9 8 6  i n  M i a m i ,  Dade C o u n t y ,  

F l o r i d a .  The  c h i l d  ( D a r i a  Anne K l u k e w i c h )  was b o r n  o n  

J a n u a r y  7 ,  1 9 8 7  i n  Miami ,  Dade C o u n t y ,  F l o r i d a .  

A s  a l l e g e d  i n  t h e - E m e r g e n c y  V e r i f i e d  C o m p l a i n t ,  t h e  m o t h e r  . 

h a d  n o  s e x u a l  r e l a t i o n s  w i t h  any  men o t h e r  t h a n  t h e  D e f e n d a n t  

d u r i n g  t h e  mater ia l  t i m e s  h e r e i n .  The  m o t h e r  i s  w i t h o u t  

f u n d s  t o  s u p p o r t  t h e  p a r t i e s '  m i n o r  c h i l d  a n d  i s  i n  

n e e d  o f  c h i l d  s u p p o r t  a n d  e x p e n s e s  i n c u r r e d  i n  t h e  d e l i v e r y  

o f  t h e  c h i l d .  The  e x p e n s e s  were i n c u r r e d  i n  Miami ,  Dade 

C o u n t y ,  F l o r i d a .  The  c h i l d  r e s i d e s  w i t h  t h e  m o t h e r  i n  

Dade C o u n t y ,  F l o r i d a .  



The Defendant has business and personal contacts in 

the State of Florida. Additionally, the act of conceiving 

the child (sexual intercourse) was done within the State 

of Florida. Thqre are sufficient minimum contacts within .-. . . ._ .:- - 
the State of F i o r ~ d a  to permit the State of Florida to 

exercise its jurisdiction in this case. 



P O I N T  ON A P P E A L  

W H E T H E R  T H E  T R I A L  C O U R T  E R R E D  B Y  E N T E R I N G  
AN O R D E R  O F  D I S M I S S A L  G R A N T I N G  T H E  
D E F E N D A N T ' S  M O T I O N  T O  D I S M I S S  A N D  Q U A S H  
WHERE T H E  D E F E N D A N T  C O M M I T T E D  A  T O R T I O U S  
A C T  W I T H I N  T H E  S T A T E  BY H A V I N G  S E X U A L  
I N T E R C O U R S E  W I T H I N  T H E  S T A T E  AND F A I L I N G  T O  
F U L F I L L . - H I S  D U T Y  O F  P A Y I N G  C H I L D  S U P P O R T  T O  
T H E  M O q R ,  



SUMMARY OF THE ARGUMENT 

I n  a  p a t e r n i t y  c a s e ,  t h e  a l l e g e d  f a i l u r e  o f  a  p u t a t i v e '  f a t h e r  

t o  f u l f i l l  t h e  d u t y  o f  s u p p o r t  i s  a l o n e  s u f f i c i e n t  t o  c o n s t i t u t e  

a  t o r t i o u s  a c t  w i t h i n  t h e  mean ing  o f  t h e  F l o r i d a  Long-Arm 

S t a t u t e ,  S e c t i o n  4 9 . 1 9 3 ( 1 ) ( 6 ) ,  F l o r i d a  S t a t u t e s .  B e l l  v .  *.- . .- 
,.-- - 

T u f f n e l l  ( i n f r a )  ." - I 

The i s s u e  o f  p a t e r n i t y  a n d  c h i l d  s u p p o r t  a r e  p r o p e r l y  r a i s e d  

i n  t h i s  s u i t .  E s t a n i s l a o  ( i n f r a ) .  I t  i s  n o t  n e c e s s a r y  t o  f i r s t  

d e t e r m i n e  p a t e r n i t y  a n d  t h e n  p r o c e e d  o n  t h e  s u p p o r t  i s s u e  i n  

a n  a n c i l l a r y  p r o c e e . 8 i n g .  

The a c t  o f  a  c h i l d  w i t h i h  t h e  S t a t e  o f  ~ l o r i d a  

-, 

i s  s u f f i c i e n t  t o  s u b j e c t  t h e  p u t a t i v e  f a t h e r  t o  t h e  j u r i s d i c t i o n  

o f  t h e  F l o r i d a  C o u r t s .  The D e f e n d a n t  h a s  s u f f i c i e n t  minimum 

c o n t a c t s  w i t h  t h e  S t a t e ' o f  F l o r i d a  t o  s u b j e c t  him t o  t h e  

C o u r t ' s  j u r i s d i c t i o n .  I n t e r n a t i o n a l  Shoe ( i n f r a ) .  

The p a r t i e s  met  i n  F l o r i d a .  The p a r t i e s  d a t e d  e a c h  o t h e r  

i n  t h e  S t a t e  o f  F l o r i d a .  The p a r t i e s  e n g a g e d  i n  s e x u a l  

i n t e r c o u r s e  i n  t h e  S t a t e - o f  F l o r i d a .  The c h i l d  was  c o n c e i v e d  i n  

t h e  S t a t e  o f  F l o r i d a .  The c h i l d  was b o r n  i n  a n d  r e s i d e s  i n  t h e  

S t a t e  o f  F l o r i d a .  The c h i l d  w i l l  s e e k  a s s i s t a n c e  f r o m  t h e  

S t a t e  o f  F l o r i d a  i n  p u r s u i n g  h e r  r i g h t s  a g a i n s t  t h e  p u t a t i v e  

f a t h e r .  

The t r i a l  c o u r t  e r r e d  by e n t e r i n g  a n  O r d e r  o f  D i s m i s s a l  

g r a n t i n g  t h e  D e f e n d a n t ' s  Mot ion t o  D i s m i s s  a n d  Quash .  



THE TRIAL COURT ERRED BY ENTERING AN ORDER 
OF DISMISSAL, GRANTING THE DEFENDANT'S MOTION 
TO DISMISS A N D  QUASH, WHERE THE DEFENDANT COMM- 
ITTED A TORTIOUS ACT WITHIN ,THE STATE BY H A V I N G  
SEXUAL INTERCOURSE WITHIN THE STATE AND FAILING 
TO FULFILL HIS DUTY OF PAYING CHILD SUPPORT TO 
THE MOTHER. 

P u r s u a n t  k:o..the F l o r i d a  Long-Arm S t a t u t e ,  S e c t i o n  4 8 . 1 9 3  
,:- - - 

(1) ( b )  ( F l o r i d a  ~ t a t i t e s ,  1985 )  t h e  D e f e n d a n t  i s  s u b j e c t  t o  t h e  

F l o r i d a  C o u r t l s  j u r i s d i c t i o n .  The a p p l i c a b l e  p o r t i o n  o f  t h e  s t a t u t e  

p r o v i d e s  : 

(1) Any pe r s8n ,  w h e t h e r  o r  n o t  a  c i t i z e n  
o r  r e s i d e n t  o f  t h i s  s t a t e ,  who p e r s o n -  
a l l y  or t h r o u g h  a n  a g e n t  d o e s  any o f  t h e  
a c t s  ' enumera ted  i n  t h i s  s u b s e c t i o n  t h e r e -  
by s u b m i t s  t h a t  p e r s o n  a n d ,  i f  h e  i s  a  
n a t u r a l  p e r s o n ,  h i s  p e r s o n a l  r e p r e s e n t -  
a t i v e  t o  t h e  j u r i s d i c t i o n  o f  t h e  c o u r t s  
o f  t h i s  s t a t e  f o r  any  c a u s e  o f  a c t i o n  
a r i s i n g  f rom t h e  d o i n g  o f  any o f  t h e  
f  o l l o w i n g i -  

( b )  ' - commi ts  a  t o r t i o u s  a c t  w i t h i n  t h i s  
s t a t e .  

I n  B e l l  v .  T u f f n e l l ,  418So. 2d 423F la .  1st D C A  1 9 8 2 ) ,  t h e  

C o u r t  h e l d  t h a t  a l t h o u g h  t h e  A p p e l l a n t  ( f a t h e r )  was a  r e s i d e n t  o f  

T e n n e s s e e ,  h i s  a c t  o f  s i r i n g  t h e  c h i l d  o c c u r r e d  i n  F l o r i d a  and  t h u s  

s u b j e c t e d  him t o  t h e  j u r i s d i c t i o n  o f  t h e  F l o r i d a  c o u r t s .  

The C o u r t  s t a t e d  t h a t  " t h e  a l l e g e d  f a i l u r e  by a p u t a t i v e  

f a t h e r  t o  f u l f i l l  t h e  d u t y  of  s u p p o r t  i s  a l o n e  s u f f i c i e n t  t o  con-  

s t i t u t e  a  t o r t i o u s  a c t  w i t h i n  t h e  meaning  o f  ( t h e )  Long-Arm S t a t u t e . "  

B e l l  a t  423.  



The A p p e l l a n t  i n  - B e l l  a r g u e d  t h a t  l i a b i l i t y  f o r  s u p p o r t  

i s  n o t  t h e  p r i m a r y  i s s u e  i n  a  p a t e r n i t y  s u i t  b u t  m e r e l y  a  s e -  

c o n d a r y  s t e p  i n  a  p a t e r n i t y  d e t e r m i n a t i o n .  The c o u r t  i n  B e l l  

r e f e r r e d  t o  E s t a n i s l a o  v .  S t a t e ,  D e p t .  o f  HRS, 368 So.2d 677 

( F l a .  1s t  DCA 1 9 7 9 )  t o  r e j e c t  t h a t  c o n t e n t i o n .  I n  E s t a n i s l a o ,  

t h e  c o u r t  r u l e d  t h a t - t h e  s u i t  was o n e  t o  e s t a b l i s h  b o t h  p a t e r -  - .. . . .. 
n i t y  a n d  s u p p o r t  a n d ' _ i ' i - a n  ' f i n d e p e n d e n t  a c t i o n  f o r  s u p p o r t  o f  

d e p e n d a n t s  ..." A l t h o u g h  E s t a n i s l a o  was b a s e d  upon a  d i f f e r e n t  

s e c t i o n  o f  t h e  F l o r i d a  Long-Arm S t a t u t e  ( 4 8 . 1 9 3  ( l ) ( e ) ;  t h e  

C o u r t  i n  B e l l  was f o l l o w i n g  t h e  same S e c t i o n  o f  t h e  Long-Arm 

S t a t u t e  w h i c h  t h e  m o t h e r  i n  t h i s  c a s e  i s  f o l l o w i n g  C48.193 

O t h e r  c o u r t s ' h a v e  a l s o  r u l e d  i n  f a v o r  o f  s u b j e c t i n g  

p u t a t i v e  f a t h e r s  t o  t h e  c o u r t ' s  j u r i s d i c t i o n  b a s e d  on  Long-Arm 

S t a t u t e s ,  w h e r e  t h e  p u t a t i w e  f a t h e r ' s  o n l y  c o n n e c t i o n  w i t h  

t h e  S t a t e  was t h e  a c k  o f  h a v i n g  s e x u a l  i n t e r c o u r s e  w i t h i n  t h e  

s t a t e .  

I n  L a r s e n  v .  S c h o l l ,  296 N . W .  2d 7 8 5 ,  789  ( Iowa  1 9 8 0 ) ,  

t h e  Iowa Supreme C o u r t  t o o k  a n  o v e r v i e w  of  o t h e r  p a t e r n i t y  c a s e  

d e c i s i o n s  f r o m  o t h e r  s t a t e s  which  d i s c l o s e d  t h a t  t h e  " m a j o r i t y  

s u p p o r t  t h e  c o n c e p t  of  j u r i s d i c t i o n  o v e r  t h e  n o n - r e s i d e n t  p u t a -  

t i v e  f a t h e r ,  e i t h e r  on  t h e  b a s i s  t h a t  t h e  c o n d u c t  was t o r t i o u s  

o r  t h a t  t h e  (Long-Arm) S t a t u t e  o r  r u l e  was b r o a d  enough  t o  i n -  

c l u d e  i n - s t a t e  c o n d u c t  a s  c o n s t i t u t i o n a l l y  a d e q u a t e  c o n t a c t . ' '  

The f a c t s  i n  L a r s e n  r e v e a l e d  t h a t  t h e  p u t a t i v e  f a t h e r  

e n t e r e d  t h e  s t a t e  " a t  v a r i o u s  t i m e s "  d u r i n g  a  two month p e r i o d  e 



and e n g a g e d  i n  s e x u a l  i n t e r c o u r s e  w i t h  t h e  P l a i n t i f f ,  r e s u l t i n g  

i n  h e r  p r e g n a n c y .  

The n a t u r e  a n d  q u a l i t y  o f  t h e s e  c o n -  
t a c t s ,  i n v o l v i n g  t h e  s i r i n g  o f  a  
c h i l d ,  a r e  o b v i o u s ,  a s  i s  t h e  n e x u s  
b e t w e e n  t h e s e  a c t s  o f  i n t e r c o u r s e  a n d  
t h i s  a c t i o n  t o  e s t a b l i s h  p a t e r n i t y  
a n d  p r o v i d e  s u p p o r t  f o r  t h e  r e s u l t i n g  
c h i l d .  L a r s e n  a t  7 9 0 .  - .. . * -. 

The C o u r t  wefit?-on t o  s t a t e  t h a t :  
- 

A d i r e c t , .  f o r e s e e a b l e  c a u s e  a n d  e f f e c t  
r e l a t i o n s h i p  e x i s t s  b e t w e e n  D e f e n d a n t ' s  
Iowa c o n t a c t s  i n v o l v i n g  s e x u a l  i n t e r -  
c o u r s e  a n d  t h e  r e s u l t i n g  c h i l d  b o r n  i n  
Iowa.  t o ,  a n  Iowa m o t h e r .  S e e  McKenna v .  
B e n n e t t ;  5 5 8  P . 2 d  a t  1 2 8 3 )  ( " T h e  b i r t h  
o f  t h e  c h i l d  i n  O r e g o n  f o r  whom t h e  
p a r e n ' t  w o u l d  h a v e  a l e g a l  o b l i g a t i o n  o f  
suppolk t  i s  a  f o r e s e e a b l e  c o n s e q u e n c e  o f  
a n  act o f  s e x u a l  i n t e r c o u r s e  i n  O r g e o n " ) .  
He s H o u l d  r e a s o n a b l y  a n t i c i p a t e  b e i n g  
h a l e d  i n t o  a n  Iowa C o u r t .  S e e  World-Wide 
V o l k s w a g o n ,  4 4 4  U.S. a t  2 9 7 ,  1 0 0  S . C t .  
a t  5 6 7 ,  62  L.Ed.  2d a t  5 0 1 . . .  W e  h o l d  
t h a t  k a i n ~ e n a n c e  o f  t h e  a c t i o n  i n  I o w a  
d o e s *  n o t  o f f e n d  " t r a d i t i o n a l  n o t i o n s  o f  
f a i r - p l a y  a n d  s u b s t a n t i a l  j u s t i c e .  " S e e  
I n t e r n a t i o n a l  S h o e ,  326 U.S. a t  3 1 6 ,  . 
66 S .C t .  a t  1 5 8 ,  9 0  L.Ed2d a t  1 0 2 6 .  

The  C o u r t  i n  L a r s e n  w e n t  t h r o u g h  a t w o - s t e p  p r o c e s s  i n  

r e v i e w i n g  t h e  c a s e :  (1) w h e t h e r  a  s t a t u t e  o r  r u l e  e x i s t s  a u t h o r -  

i z i n g  e x e r c i s e  o f  j u r i s d i c t i o n  a n d  ( 2 )  w h e t h e r  s u c h  e x e r c i s e  

o f  j u r i s d i c t i o n  w o u l d  o f f e n d  t h e  d u e  p r o c e s s  p r i n c i p l e s  em- 

b o d i e d  i n  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  

I n  t h e  s e c o n d - s t e p  d u e  p r o c e s s  i n q u i r y  t h e  C o u r t  e x a -  

m i n e d  w h e t h e r  t h e  a s s e r t i o n  o f  i n  p e r s o n a m  j u r i s d i c t i o n  o v e r  

t h e  n o n - r e s i d e n t  d e f e n d a n t  s a t i s f i e s  t h e  r e q u i r e m e n t  o f  f a i r  

p l a y  a n d  s u b s t a n t i a l  j u s t i c e .  I n t e r n a t i o n a l  S h o e  Co. v .  



Wash ing ton ,  326 U.S. 310 ,  316 ,  66 S .Ct .  1 5 4 ,  1 5 8 ,  90 L.Ed. 9 5 ,  

102 ( 1 9 4 5 ) .  The "minimum c o n t a c t s "  t e s t  o f  I n t e r n a t i o n a l  Shoe 

i s  n o t s u s c e p t i b l e  o f m e c h h n i c a l  a p p l i c a t i o n 1  
r a t h e r ,  t h e  f a c t s  o f  e a c h  c a s e  mus t  be  we ighed  
t o  d e t e r m i n e  w h e t h e r  t h e  r e q u i s i t e  " a f f i l i a t i n g  
c i rcumstan+ .es"  a r e  p r e s e n t .  W e  r e c o g n i z e  t h a t  
t h i s  d e t e r m c p a t i o n  i s  o n e  i n  wh ich  few a n s w e r s  
w i l l  b e  w r i t t e n  " ' in b l a c k  and  w h i t e .  The 
g r e y s  a r e  dominan t  and  e v e n  among them t h e  
s h a d e s  a r e  i ' nnumerab le . "  ( C i t a t i o n s  o m i t t e d )  

The L a r s e n  C o u r t  r e v i e w e d  f i v e  f a c t o r s  i n  r e n d e r i n g  . 1 

1 -  

t h e i r  d e c i s i o n :  , - , -  

(1) The q u a n t i t y  o f  t h e  c o n t a c t s ;  . 
( 2 )  t h e  n a t h r e  and q u a l i t y  of  t h e  c o n t a c t s ;  

. . 
( 3 )  t h e  s o 6 r c e  and  c o n n e c t i ' o n  o f  t h e  c a u s e  

o f  a c t . i o n  w i t h  t h o s e  c o n t a c t s ;  

( 4 )  t h e  i n t e r e s t  o f  t h e  fo rum s t a t e ;  and  

( 5 )  t h e  c o n v e n i e n c e  o f  t h e  p a r t i e s .  

I 
A s  i n  Lax-sen, t h e  D e f e n d a n t  came t o  F l o r i d a  " a t  v a r i o u s  

t i m e s 8 '  d u r i n g  a  s e v e r a l  month p e r i o d  and engaged  i n  s e x u a l  

i n t e r c o u r s e  w i t h  t h e  m o t h e r ,  r e s u l t i n g  i n  h e r  p r e g n a n c y .  

Thus ,  s e v e r a l  c o n t a c t s  - i n  F l o r i d a  w e r e  i n v o l v e d .  The 

n a t u r e  and  q u a l i t y  o f  t h e s e  c o n t a c t s ,  i n v o l v i n g  t h e  s i r i n g  

o f  a  c h i l d ,  a r e  o b v i o u s ,  a s  i s  t h e  n e x u s  be tween  t h e s e  a c t s  

o f  i n t e r c o u r s e  and  t h i s  a c t i o n  t o  e s t a b l i s h  p a t e r n i t y  and  

p r o v i d e  s u p p o r t  f o r  t h e  r e s u l t i n g  c h i l d .  1 

F u r t h e r m o r e ,  t h e  S t a t e  o f  F l o r i d a  o b v i o u s l y  h a s  a  

s i g n i f i c a n t  i n t e r e s t  i n  t h i s  m a t t e r .  F l o r i d a  S t a t u t e s  

C h a p t e r  742 - D e t e r m i n a t i o n  o f  P a t e r n i t y ,  d i r e c t l y  a d d r e s s  

1. ~ h g ' m i n o r  c h i l d ,  D A R I A  A N N E  KLUKEWICH was b o r n  on  J a n u a r y  
7 ,  1987 i n  Miami, Dade Coun ty ,  F l o r i d a .  



t h e  s t a t e s  c o n c e r n  i n  p a t e r n i t y  m a t t e r s .  T h i s  S t a t u t e  p r o v i d e s  

a  s t a t u t o r y  p r o c e d u r e  f o r  d e t e r m i n i n g  p a t e r n i t y  'and c o m p e l l i n g  

s u p p o r t .  

F i n a l l y ,  t h e  C o u r t  r e v i e w e d  t h e  f i f t h  f a c t o r  w h i c h  was 

c o n v e n i e n c e  o f  t h e  p a r t i e s .  The m o t h e r  and  c h i l d  r e s i d e  i n  

Dade C o u n t y ,  F l o r i d a .  A l t h o u g h  t h e  D e f e n d a n t  d o e s  n o t  r e s i d e  

i n  F l o r i d a ,  h e  f r e q d G h t l y  comes t o  F l o r i d a  o n  e i t h e r  b u s i n e s s  

o r  p l e a s u r e .  The D e f e n d a n t  h a s  a l r e a d y  r e t a i n e d  c o u n s e l  i n  

F l o r i d a  t o  r e p r e s e n t  him i n  t h e s e  p r o c e e d i n g s .  P o t e n t i a l  w i t -  

n e s s e s  who c o u l d  d e s c r i b e  t h e  p a r t i e s  r e l a t i o n s h i p  r e s i d e  i n  

F l o r i d a .  T h e r e f o r e ,  a s  i n  L a r s e n ,  a  r e v i e w  o f  t h e  a b o v e  f a c t o r s  . 
shows t h a t  t h e  s t a t u t i r y  and  c o n s t i t u t i o n a l  p r o v i s i o n s  would  b e s t  

.. - 
be s e r v e d  by a l l o w i n g - . t h e  F l o r i d a  C o u r t s  t o  e x e r c i s e  j u r i s d i c -  

a t i o n  i n  t h i s  c a s e .  

The Supreme C o x r t - o f  T e n n e s s e e  i n  G e n t r y  v s .  D a v i d ,  512 

S.W. 2d 4 (Tenn.  197.4) h e i d  t h a t  t h e  T e n n e s s e e  c o u r t s  h a d  j u r i s -  

d i c t i o n  o v e r  a  G e o r g i a  r e s i d e n t  w h e r e  t h i s  m o t h e r ' s  c o m p l a i n t  

a l l e g e d  t h a t :  

" d u r i n g  t h e  t i m e  b i o l o g i c a l l y  c e r t a i n  
t o  h a v e  b e e n  t h e  i n s t a n t  o f  c o n c e p t i o n ,  
y o u r  P e t i t i o n e r  had  s e x u a l  i n t e r c o u r s e  
w i t h  y o u r  D e f e n d a n t  i n  Roane C o u n t y ,  
T e n n e s s e e ,  a n d  w i t h  no o t h e r  p e r s o n . "  
G e n t r y  a t  5. 

The C o u r t  s t a t e d  t h a t  t h e  a b o v e  a l l e g a t i o n ,  t h a t  t h e  

p u t a t i v e  f a t h e r  c o m m i t t e d  a n  a c t  i n  T e n n e s s e e  which  would  

r e n d e r  him l i a b l e  f o r  t h e  s u p p o r t  o f  t h e i r  o f f s p r i n g ,  i s  s u f f i -  

c i e n t  t o  c o n f e r  upon T e n n e s s e e  c o u r t 4  p e r s o n a l  j u r i s d i c t i o n  

o f  t h e  p u t a t i v e  f a t h e r .  



The T e n n e s s e e  Supreme  C o u r t  a d o p t e d  t h e  h o l d i n g  o f  t h e  

Supreme  C o u r t  o f  M i n n e s o t a  i n  S t a t e  e x  r e l .  N e l s o n  v .  N e l s o n ,  

2 9 8  Minn.  4 3 8 ,  216  N.W.  2d 1 4 0  (Minn.  1 9 7 4 ) .  I n  N e l s o n  t h e  C o u r t  

h e l d  t h a t  a  p a t e r n i t y  c o m p l a i n t  w h i c h  a l l e g e d  t h e  a c t  o f  c o n c e p -  

t i o n  w i t h i n  t h e  S t a t e  a l l e g e d  c o n d u c t  o f  a  t o r t i o u s  n a t u r e  

w h i c h  i n v o l v e d  s u f f i c i e n t  minimum c o n t a c t s  w i t h  t h e  f o r u m  s t a t e  
--. -. . 

* .. 
t o  a l l o w  t h e  ~ o n ~ - & . r ~ . " S t a t u t e  t o  b e  c o n s t i t u t i o n a l l y  a p p l i e d .  

The N e l s o n  C o u r t  . s t a t e d  t h a t  t h e  t h e s i s  o f  t h e  D e f e n -  

d a n t  i s  t h a t  j u r i s d i c t i o n  i n  p a t e r n i t y  p r o c e e d s  w a s  n o t  con-  

t e m p l a t e d  by t h e  Long-Arm S t a t u t e .  No s u c h  c a u s e  o f  a c t i o n  was  

r e c o g n i z e d  a s  a  " t o r t y a t  common l a w .  F u r t h e r m o r e ,  n o  " i n j u r y  

o r  p r o p e r t y  damage"  w-5s i n v o l v e d .  The  C o u r t  w e n t  o n  t o  s t a t e  . . 
t h a t  t h e  p u r p o s e  o f  t h e  Long-Arm S t a t u t e  w a s  t o  a f f o r d  maximum 

p r o t e c t i o n  t o  t h i s  S t a t e ' s  r e s i d e n t s  i n j u r e d  by  a c t s  o f  non-  

r e s i d e n t s .  

By f a i l i n g  to p e r f o r m  h i s  s t a t u t o r y  d u t i e s  o f  s u p p o r t ,  

t h e  D e f e n d a n t ,  i n  t h i s  c a s e ,  h a s  c a u s e d  f o r e s e e a b l e  d a m a g e s  t o  

t h e  m o t h e r .  The  m o t h e r  h h s  i n d e e d  s u f f e r e d  i n j u r y ,  i n c l u d i n g  

t h e  b e a r i n g  o f  t h e  c h i l d  a n d  t h e  c o n t i n u o u s  t r a u m a  o f  r e a r i n g  

it a l o n e .  A d d i t i o n a l l y ,  t h e  m o t h e r  i s  f a c e d  w i t h  t h e  f i n a n c i a l  

b u r d e n  o f  r e a r i n g  t h e  c h i l d ,  n o t  t o  m e n t i o n  t h e  c o s t s  i n c u r r e d  

i n  h a v i n g  t h e  c h i l d .  F o r  t h e s e  r e a s o n s ,  t h e  N e l s o n  C o u r t  h e l d  

t h a t  a  t o r t  d i d  e x i s t  w i t h  t h e i r  s t a t u t o r y  i n t e r p r e t a t i o n  a n d  

t h e  C o u r t  c o u l d  p r o p e r l y  m a i n t a i n  t h e  c a u s e  o f  a c t i o n  w i t h i n  

t h e  c o n s t i t u t i o n a l  b o u n d a r i e s  



I n  P o i n d e x t e r  v .  W i l l i s ,  87  I l l .  App. 2d 2 1 3 ,  2 3 1  N.E. 2d 

1 ( I l l .  5 t h  DCA 1 9 6 7 ) ,  t h e  c o u r t  h e l d  t h a t  an  O h i o  r e s i d e n t  was 

s u b j e c t  t o  t h e  I l l i n o i s  C o u r t ' s  j u r i s d i c t i o n  by v i r t u e  o f  h i s  

h a v i n g  c o m m i t t e d  a  t o r t i o u s  a c t  w i t h i n  t h e  s t a t e ,  n a m e l y ,  s e x u a l  

i n t e r c o u r s e .  The C o u r t  s t a t e d  t h a t  i n  i n t e r p r e t i n g  t h e  Long-Arm 

S t a t u t e  a n d  i n  p a r t i c u l a r ,  t h e  word " t o r t i o u s " ,  t h e  c o u r t s  w i l l  
- .. . 

r e a d  w o r d s  i n  t h e i r  O & i n a r y  and  p p p u l a r l y  u n d e r s t o o d  s e n s e .  

" W e  t h i n k  t h e  i n t e n t  s h o u l d  b e  d e t e r m i n e d  l ess  f r o m  t e c h n i c a l i -  

t i e s  o f  d e f i n i t i o n  t h a n  f r o m  c o n s i d e r a t i o n s  o f  g e n e r a l  p u r p o s e  

and e f f e c t . "  P o i n d e x t e r  a t  3. 

The Mother  r e c o g n i z e s  t h e  Second  D i s t r i c t  C o u r t  o f  Ap- . 
p e a l s  h o l d i n g  i n  S t a b = ,  D e p t .  o f  H e a l t h  v .  W r i g h t ,  489  So.2d 

.. - 
1 1 4 8  ( F l a .  2d DCA 19.86) w h i c h  s t a t e s :  

W e ,  a c c o r d i n g l y ,  h o l d  t h a t  n e i t h e r  a  non- 
r e s i d e n t ' s  a c t  o f  s e x u a l  i n t e r c o u r s e  w i t h i n  
t h e  s t a t 2  0 5 . F l o r i d a  r e s u l t i n g  i n  c o n c e p t i o n  
o f  a  c h i l d ,  n o r  t h e  f a i l u r e  t o  s u p p o r t  a n  
i l l e g i t i m a t e  c h i l d  p r i o r  t o  a  d e t e r m i n a t i o n  
o f  p a t e r n i t y ,  a r e  t o r t i o u s  a c t s  s u f f i c i e n t  
t o  e n t e r  j u r i s d i c t i o n  u n d e r  B48.193 (1) (b) 
o f  t h e  F l o r i d a  Long-Arm S t a t u t e . . .  C o n t r a ,  
B e l l .  

F u r t h e r m o r e ,  i n  W r i g h t ,  t h e  C o u r t  s t a t e s  t h a t  t h e  Mother  

a l t e r n a t i v e l y  may l i t i g a t e  t h e  m a t t e r  i n  t h e  s t a t e  i n  w h i c h  t h e  

n o n r e s i d e n t  p u t a t i v e  f a t h e r  r e s i d e s .  The Supreme C o u r t  o f  Iowa 

i n  L a r s e n  v .  S c h e l l ,  296 N . W .  2d 785 ( I o w a  1 9 8 5 1 ,  e x p r e s s l y  

r e j e c t e d  t h i s  c o n c e p t  o f  u s i n g  a l t e r n a t i v e  l i t i g a t i o n  t o  p r e -  

c l u d e  t h e  S t a t e  f rom e x e r c i s i n g  j u r i s d i c t i o n  i n  a p a t e r n i t y  

a c t i o n  o v e r  a  n o n r e s i d e n t  p u t a t i v e  f a t h e r .  I n  L a r s e n ,  t h e  C o u r t  



s t a t e d  t h a t  t h e y  w e r e m  c o n v i n c e d  by t h e  D e f e n d a n t ' s  a r g u m e n t  

@ t h a t  a l t e r n a t i v e  l i t i g a t i o n  was a v a i l a b l e  t o  t h e  k 6 t h e r .  

S i m i l a r l y ,  i n  c o n t r a d i c t i o n  t o  t h e  c a s e ,  t h i s  C o u r t  s h o u l d  

n o t  r e q u i r e  t h e  Mother  t o  l i t i g a t e  t h e  m a t t e r  i n  t h e  s t a t e  i n  

w h i c h  t h e  f a t h e r  r e s i d e s  ( T e x a s ) ,  b e c a u s e  t h i s  C o u r t  h a s  j u r i s -  

d i c t i o n  o v e r  t h e  p e r s o n  o f  t h e  D e f e n d a n t .  

A l t h o u g h  t h e  ~ec,o'$d: ~ i s t r i c t  C o u r t  o f  A p p e a l  would  h o l d  

a g a i n s t  t h e  Mother  i n  t h i s  c a s e ,  t h e  F i r s t  D i s t r i c t  C o u r t  o f  

A p p e a l  would h o l d  f o r  t h e  m o t h e r  i n  t h i s  c a s e .  U n f o r t u n a t e l y ,  

t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  h a s  n o t  a d d r e s s e d  t h i s  i s s u e .  

The m o t h e r  s u b m i t s  t h a t  a s  t h e r e  i s  a  c o n f l i c t  b e t w e e n  t h e  

D i s t r i c t  C o u r t s  o f  ~ ~ ~ i a l  on  t h i s  i s s u e  t h a t  t h i s  C o u r t  h a s  
. . ,. 

t h e  o p t i o n  o f  fo1lowin.g e i t h e r  t h e  F i r e t  D i e t r i c t  C o u r t  o f  Ap- 

p e a l  o r  t h e  Second  D i s t r i c t  C o u r t  o f  A p p e a l .  A s  b e t w e e n  D i s -  

t r i c t  C o u r t s  o f  Appeal;- s i s ter  d i s t r i c t ' s  o p i n i o n  i s  m e r e l y  

p e r s u a s i v e .  S t a t e  v . .  ~ a y e s ,  333  So .2d  5 1  ( F l a .  4 t h  DCA 1 9 7 6 ) .  

F u r t h e r m o r e ,  i n  Chapman v.  P i n e l l a s  C o u n t y L  423  So.2d 578 ( F l a .  

2nd DCA 1 9 8 2 ) ,  t h e  C o u r t  s t a t e d  t h e  t r i a l  c o u r t  i s  o b l i g e d  t o  

f o l l o w  t h e  p r e c e d e n t s  o f  o t h e r  d i s t r i c t  c o u r t s  o f  a p p e a l  w h e r e  

t h e  a p p e l l a t e  c o u r t  i n  i t s  own d i s t r i c t  h a s  n o t  d e c i d e d  t h e  

i s s u e  a t  hand .  

The Mother  s u b m i t s  t h a t  t h i s  C o u r t  s h o u l d  f o l l o w  t h e  F i r s t  

D i s t r i c t  C o u r t  o f  A p p e a l s  i n  B e l l  v .  T u f f n e l l ,  418 So.  2d 422 

( F l a .  1st DCA 1 9 8 2 )  w h i c h  would s u b j e c t  t h e  D e f e n d a n t  i n  t h i s  

c a s e  t o  t h i s  C o u r t ' s  j u r i s d i c t i o n .  The c o m p l a i n t  i n  t h i s  c a s e  

a l l e g e s  t h a t  t h e  Mother  and  t h e  F a t h e r  e n g a g e d  i n  s e x u a l  i n t e r -  

@ c o u r s e  i n  t h e  S t a t e  o f  F l o r i d a  a n d ,  a s  a  r e s u l t ,  a  c h i l d  was 

b o r n  i n  F l o r i d a .  



The F a t h e r  has  a  du ty  t o  s u p p o r t  t h e  c h i l d  who r e s i d e s  i n  t h e  

S t a t e  of F l o r i d a .  Thus, t h e  compla in t  h a s  a l l e g e d  s u f f i c i e n t  

f a c t s  a c c o r d i n g  t o  B e l l  t o  s u b j e c t  t h e  F a t h e r  t o  t h i s  C o u r t ' s  

j u r i s d i c t i o n .  

I t  i s  an und i spu ted  f a c t  t h a t  t h e  b e s t  i n t e r e s t  o f  t h e  c h i l d  

must be c o n s i d e r e d  i n  t h i s  c a s e ,  a s  i n  a l l  p a t e r n i t y  and s u p p o r t  -- .. . -. 
c a s e s .  I t  w i l l  be - in ' - - the  c h i l d ' s  b e s t  i n t e r e s t  t o  a l l o w  t h i s  

a c t i o n  t o  proceed i n  the.  S t a t e  of F l o r i d a  which i s  where t h e  

c h i l d  r e s i d e s .  



CONCLUSION 

I t  i s  r e s p e c t u f l l y  r e q u e s t e d  t h a t  t h e  O r d e r  of  -- 
D i s m i s s a l  o f  t h e  ~ r i c h  .Cour t  b e  r e v e r s e d  a n d  remanded  w i t h  - 
i n s t r u c t i o n s  t o  p r o c e e d  w i t h  t h e  case a n d  d e t e r m i n e  t h e  

p a t e r n i t y  o f  t h e  c h i l d  a n d  award  c h i l d  s u p p o r t  a c c o r d i n g l y .  
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