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PRELIMINARY STATEMENT 

PEDRO LUIS PEREZ will be referred to as the "respondent" in 

this brief. The STATE OF FLORIDA will be referred to as the 

"petitioner." The record on appeal will be referred to by the 

symbol "Rn followed by the appropriate page number. 



STATEMENT OF THE CASE AND FACTS 

On O c t o b e r  1 6 ,  1985 ,  r e s p o n d e n t  was i n v o l v e d  i n  a t r a f f i c  

a c c i d e n t  w i t h  a n o t h e r  c a r  i n  P i n e l l a s  P a r k ,  F l o r i d a .  ( R  6 5 )  

O f f i c e r  Nover o f  t h e  P i n e l l a s  P a r k  P o l i c e  Depa r tmen t  a r r i v e d  a t  

t h e  s c e n e  and  o b s e r v e d  r e s p o n d e n t  s i t t i n g  on  t h e  g round  a t  t h e  

c o r n e r  o f  t h e  i n t e r s e c t i o n  where  t h e  a c c i d e n t  o c c u r r e d .  ( R  6 6 )  

Respondent  was t h e n  b e i n g  a t t e n d e d  to  by p a r a m e d i c s  a l s o  c a l l e d  

to  t h e  s c e n e .  ( R  6 6 )  

Upon v i s u a l  e x a m i n a t i o n  o f  r e s p o n d e n t ,  O f f i c e r  Nover "ob- 

s e r v e d  v a r i o u s  i n j u r i e s  to Mr. P e r e z  ( r e s p o n d e n t )  , o n e  b e i n g  a 

head  wound t h a t  was s u s t a i n e d  i n  t h e  a c c i d e n t . "  Responden t  

" a p p e a r e d  d a z e d ,  and . . . w a s n ' t  r e a l l y  aware  o f  a  l o t  t h a t  was 

g o i n g  on." ( R  66 )  Repondent  was b l e a d i n g  p r o f u s e l y  f rom h i s  

head  wound. ( R  7 2 )  The o f f i c e r  also o b s e r v e d  e x t e n s i v e  damage 

t o  t h e  w i n d s h i e l d  o f  t h e  v e h i c l e  where  "i t  a p p e a r e d  as though  M r .  

P e r e z  s t r u c k  h i s  head  . . . o n  t h e  d r i v e r ' s  p o r t i o n . "  ( R  6 7 ,  1 6 ,  

1 7 )  Responden t  was t h e  o n l y  o n e  who s u s t a i n e d  s u b s t a n t i a l  i n j u r y  

as a  r e s u l t  o f  t h e  a c c i d e n t .  

O f f i c e r  Nover " n o t i c e d  t h e  smell o f  a n  a l c o h o l i c  b e v e r a g e  o n  

r e s p o n d e n t ' s  b r e a t h , "  and s h e  f e l t  t h a t  t h e  i n j u r i e s  s u s t a i n e d  by 

r e s p o n d e n t  "were  s e r i o u s . "  ( R  6 7 )  The o f f i c e r  r e q u e s t e d  t h e  

p a r a m e d i c s  t o  draw a  b l o o d  sample from t h e  r e s p o n d e n t  and a d v i s e d  

r e s p o n d e n t  t h a t  s h e  was d o i n g  so. ( R  6 8 )  Responden t  d i d  n o t  

c o n s e n t  t o  t h i s  b l o o d  draw and f a i l e d  to  s i g n  a c o n s e n t  fo rm,  b u t  

d i d  s t a t e  t h a t  h e  would c o n s e n t  to  a  p r e t e s t  b r e a t h a l y z e r  tes t .  

( R  69 ,  75  - 7 6 ,  1') Responden t  was a d v i s e d  t h a t  t h e  p re tes t  was 



n o t  a n  o p t i o n ,  and t h a t  b l o o d  would b e  drawn w h e t h e r  h e  c o n s e n t e d  

or n o t .  (R 6 9 ,  7 3 )  R e s p o n d e n t ' s  b l o o d  was drawn and s u b s e q u e n t  

a n a l y s i s  r e s u l t e d  i n  a r e a d i n g  o f  . 161  p e r c e n t .  (R 69 )  

P e t i t i o n e r  was c h a r g e d  by  c i t a t i o n  f o r  d r i v i n g  u n d e r  t h e  i n -  

f l u e n c e  as a g a i n s t  316.193(1), Fla. S ta t .  (1985).  (R 1) P e t i -  

t i o n e r  t h e r e a f t e r  moved to  s u p p r e s s  t h e  r e s u l t s  o f  t h e  b l o o d  

tes t .  (R 11 - 1 2 )  The  c o u n t y  c o u r t  g r a n t e d  p e t i t i o n e r ' s  mo t ion ,  

b u t  c e r t i f i e d  t h e  q u e s t i o n  to  t h e  s e c o n d  d i s t r i c t  as  o n e  o f  g r e a t  

p u b l i c  i m p o r t a n c e .  

The s t a t e  s o u g h t  r e v i e w  i n  t h e  s e c o n d  d i s t r i c t  o n  t h e  ce r t i -  

f  i e d  q u e s t i o n .  The s e c o n d  d i s t r i c t  a f f i r m e d  t h e  lower c o u r t ' s  

h o l d i n g  i n  S t a t e  v .  P e r e z ,  12  F.L.W. 1923  ( F l a .  2d DCA Aug. 7 ,  

1 9 8 7 )  , b u t  c e r t i f i e d  t h e  f o l l o w i n g  q u e s t  i o n  t o  t h i s  C o u r t  as  o n e  

o f  g r e a t  p u b l i c  i m p o r t a n c e :  

WHERE A DRIVER OF A MOTOR VEHICLE I S  INVOLVED 
I N  A MOTOR VEHICLE ACCIDENT AND I S  THE ONLY 
PERSON TO SUSTAIN BODILY INJURY, MAY A LAW EN- 
FORCEMENT OFFICER WHO HAS PROBABLE CAUSE TO 
BELIEVE THAT THE DRIVER I S  UNDER THE INFLUENCE 
OF ALCOHOLIC BEVERAGES OR CONTROLLED SUBSTANCE 
REQUIRE THE DRIVER TO SUBMIT TO A BLOOD TEST 
UNDER SECTION 316.1933 (1) EVEN THOUGH THE 
DRIVER OBJECTS THERETO? 

From t h e  s e c o n d  d i s t r i c t ' s  h o l d i n g ,  t h e  s t a t e  s e e k s  r e v i e w .  



SUMMARY OF THE ARGUMENT 

The  s t a t e  c o n t e n d s  t h a t  t h e  s e c o n d  d i s t r i c t  m i s i n t e r p r e t e d  

S316.1933, F la .  S t a t .  (1985),  a n d  c o n t e n d s  t h a t  t h e  p l a i n  meaning 

o f  t h i s  s e c t i o n  m a n d a t e s  i ts a p p l i c a t i o n  to  t h e  r e s p o n d e n t  i n  

t h i s  c a u s e .  



ARGUMENT 

ISSUE I 

WHERE A DRIVER OF A MOTOR VEHICLE I S  INVOLVED I N  A 
MOTOR VEHICLE ACCIDENT AND I S  THE ONLY PERSON TO 
SUSTAIN BODILY INJURY, MAY A LAW ENFORCEMENT 
OFFICER WHO HAS PROBABLE CAUSE TO BELIEVE THAT THE 
DRIVER I S  UNDER THE INFLUENCE OF ALCOHOLIC BEVER- 
AGES OR CONTROLLED SUBSTANSTANCES REQUIRE THE 
DRIVER TO SUBMIT TO A BLOOD TEST UNDER SECTION 
3 1 6 . 1 9 3 3  ( 1 )  EVEN THOUGH THE DRIVER OBJECTS THERETO? 

T h e  S t a t e  c o n t e n d s  t h a t  t h e  s e c o n d  d i s t r i c t  m i s i n t e r p r e t e d  

S316-1933 (I), Fla, Stat, (1985) , i n  a f  f  i r m i n g  t h e  c o u n t y  c o u r t ' s  

o r d e r  s u p p r e s s i n g  r e s p o n d e n t ' s  b l o o d  s a m p l e .  

S316-1933 (I), p r o v i d e s :  

N o t w i t h s t a n d i n g  a n y  r e c o g n i z e d  a b i l i t y  t o  re- 
f u s e  t o  s u b m i t  t o  t h e  tests p r o v i d e d  i n  
5 3 1 6 . 1 9 3 2  or a n y  r e c o g n i z e d  power to  r e v o k e  
t h e  i m p l i e d  c o n s e n t  t o  s u c h  tes ts ,  i f  a law 
e n f o r c e m n t  o f f i c e r  h a s  p r o b a b l e  c a u s e  t o  be -  
l i eve  t h a t  a motor v e h i c l e  d r i v e n  b y  or i n  t h e  
a c t u a l  p h y s i c a l  c o n t r o l  o f  a p e r s o n  u n d e r  t h e  
i n £  l u e n c e  o f  a l c o h o l i c  b e v e r a g e s  or c o n t r o l l e d  
s u b s t a n c e s  h a s  c a u s e d  t h e  d e a t h  or s e r i o u s  
b o d i l y  i n j u r y  o f  a human b e i n q ,  s u c h  p e r s o n  
s h a l l  s u b m i t ,  u p o n  a r e q u e s t  o f  a law e n f o r c e -  
m e n t  o f f i c e r ,  t o  a t e s t  o f  h i s  b l o o d  f o r  t h e  
p u r p o s e  o f  d e t e r m i n i n g  t h e  a l c o h o l i c  c o n t e n t  
t h e r e o f  or t h e  p r e s e n c e  o f  c h e m i c a l  s u b s t a n c e s  
as se t  f o r t h  i n  5 8 7 7 . 1 1 1  or c o n t r o l l e d  s u b -  
s t a n c e s  t h e r e i n .  T h e  law e n f o r c e m e n t  o f f i c e r  
may u s e  r e a s o n a b l e  f o r c e  i f  n e c e s s a r y  t o  re- 
q u i r e  s u c h  p e r s o n  t o  s u b m i t  t o  t h e  a d m i n s t r a -  
t i o n  o f  t h e  b l o o d  t es t .  T h e  b l o o d  t e s t  s h a l l  
b e  p e r f o r m e d  i n  a r e a s o n a b l e  m a n n e r .  T h e  term 
" s e r i o u s  b o d i l y  i n j u r y "  means  a p h y s i c a l  c o n -  
d i t i o n  w h i c h  creates a s u b s t a n t i a l  r i s k  o f  
d e a t h ,  s e r i o u s  p e r s o n a l  d i s f i g u r e m e n t ,  or pro- 
t r a c t e d  loss or i m p a i r m e n t  o f  t h e  f u n c t i o n  o f  
a n y  b o d i l y  member or o r g a n .  

( e m p h a s i s  a d d e d )  

I n  a f f i r m i n g  t h e  c o u n t y  c o u r t ' s  o r d e r ,  t h e  s e c o n d  d i s t r i c t  



r e l i e d  upon S t a t e  v. P r u e s ,  478 So.2d 1196 ( F l a .  4 t h  DCA 1 9 8 5 ) .  

I n  P r u e s ,  t h e  f o u r t h  d i s t r i c t  h e l d  a g a i n s t  t h e  S t a t e  on  t h e  same 

q u e s t i o n  a s  t h a t  p r e s e n t e d  sub u d c e  by r e a d i n g  t h e  word 

" a n o t h e r "  i n t o  t h e  p e r t i n e n t  p a r t  o f  S316.1933 (1) which s ta tes:  

. . . a motor v e h i c l e  d r i v e n  by or i n  t h e  
a c t u a l  p h y s i c a l  c o n t r o l  o f  a p e r s o n  unde r  t h e  
i n f l u e n c e  . . . h a s  c a u s e d  t h e  d e a t h  or serious 
b o d i l y  i n j u r y  o f  a human b e i n g  . . . 

The second  d i s t r i c t  found  t h e  P r u e s  d e c i s i o n  to  b e  t h e  cor- 

rect  i n t e r p r e t a t  i o n  b e c a u s e  S316.1931(2) (a) and (b) , (1985), pro- 

v i d e s  f o r  t h e  t y p e  and d e g r e e  o f  crime commit ted  by a d r i v e r  

unde r  t h e  i n f l u e n c e  who c a u s e s  s e r i o u s  b o d i l y  i n j u r y  to  a n o t h e r  

or c a u s e s  damage to  t h e  p r o p e r t y  o f  a n o t h e r .  The  s t a t e  d i s a g r e e s  

w i t h  t h e  s econd  and f o u r t h  d i s t r  ict  I s  i n t e r p r e t a t  i o n  and c o n t e n d s  

t h a t  t h e  o n l y  task  i n  t h i s  i n s t a n c e  is to  d e t e r m i n e  l e g i s l a t i v e  

i n t e n t .  

L e g i s l a t i v e  i n t e n t  must b e  d e t e r m i n e d  p r i m a r i l y  f rom t h e  

l a n g u a g e  o f  t h e  s t a t u t e  b e c a u s e  t h e  l e g i s l a t u r e  is assumed to  

know t h e  meaning o f  words  and t o  have  e x p r e s s e d  i ts i n t e n t  by t h e  

u s e  o f  t h e  words  i n  t h e  s t a t u t e .  See J u s t i c e  S h a w l s  d i s s e n t  i n  

Carawan v. S t a t e ,  12 F.L.W. 445,  449 ( F l a .  S e p t .  3 ,  1987)  ; S  .R.G. 

Corp.  v.  Dept .  o f  Revenue,  365 So.2d 687 ( F l a .  1 9 7 8 ) ;  Thaye r  v.  

S t a t e ,  335 So.2d 815  ( F l a  1 9 7 6 ) .  I f  t h e  l e g i s l a t u r e  had i n t e n d e d  

t h a t  S316.1933(1) s h o u l d  a p p l y  o n l y  t o  t h e  d e a t h  or s e r i o u s  

b o d i l y  i n j u r y  o f  a n o t h e r  human b e i n g ,  it would h a v e  so s t a t e d .  

F u r t h e r m o r e ,  t h e  s econd  d i s t r i c t ' s  r e l i a n c e  on  

S316.1931(2) (a) and (b) is m i s p l a c e d  b e c a u s e  t h i s  s e c t i o n  was re- 



numbered and amended a t  t h e  same time as  t h e  c r e a t i o n  o f  

5316.1933. - S e e  Ch. 82-155, Laws o f  F l a .  ( 1 9 8 2 ) .  Again ,  it 

seems o b v i o u s  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  f o r  316.1933(1) to  

a p p l y  to  t h e  d e a t h  or i n j u r y  o f  any  human b e i n g  where ,  a f t e r  re- 

numbering and amending 5316.1931(2) (a) and ( b )  a t  t h e  same time 

a s  e n a c t i n g  S316 . I933  (1) , a c o n f l i c t i n g  r e s u l t  would f o r e s e e a b l y  

o c c u r .  Moreover ,  it is t h i s  C o u r t ' s  o b l i g a t i o n  to  a d o p t  a n  in -  

t e r p r e t a t o n  t h a t  h a r m o n i z e s  two r e l a t e d  s t a t u t o r y  p r o v i s i o n s  

w h i l e  g i v i n g  a f f e c t  t o  b o t h .  The s econd  d i s t r i c t ' s  d e c i s i o n  i n  

t h i s  c a s e  must  t h e r e f o r e  b e  r e v e r s e d .  



CONCLUSION 

Based on t h e  above s t a t e d  f a c t s ,  arguments  and a u t h o r i t i e s ,  

p e t i t i o n e r  would a s k  t h a t  t h i s  Honorable Cour t  r e v e r s e  t h e  o r d e r  

of t h e  lower c o u r t .  
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