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SUUMMAPRPY OF THWE ARGUMENT

The cases cited by the Petitioners PRACFE present no conflict
with the instant decision of the Third District Court of Appeal.

Government Fmployees Tnsurance Co. v. Novak, 453 So.2d 1116

(Fla. 1984); and Hernandez v. Protective (Casualty Tns. Co., 473

So.2d 1241 (Fla. 1985) are both personal iniury protection (PTP)
cases, and are distinguishable from the instant decision which is
an uninsured motorist (11/M) benefits case.

Halpin v. Hildebrand, 493 So.2d 75 (Fla. 4th DCA 1986) is

distinguishable from the instant decision because of the dif-
ferent facts involved, Halpin involved an assault by an unin-
sured motorist perpetrated upon the claimant while the claimant
was still in her vehicle while in the instant case, the iniury
occurred outside of and away from any motor vehicle,

Allstate Insurance Co. v. Gillespie, 455 <0.2d 617 (Fla. 2nd

DCA 984) is a duty to defend case, and has nothing to do with an
uninsured motorist case.

Since the cases cited by the Petitioners PRACFE are distin-
guishable from the instant decision, they have not established

that this case "expressly and directly" conflicts with decisions

of the Court or another District Court of Appeal. Accordingly
this Court should decline to exercise its discretionary Jjurisdic-

tion.




POINT ON DISCPRTIONARY REVIFW

THFE INSTANT DFECISTON OF THF THIRD DISTRICT
COURT OF APPRALS PRESFENTS NO CONFLICT WITH
COVFERNMENT EMPLOYFFES TINSURANCE CO. V. NOVAK,
453 <©0.2D 1116 (FLLA, 1984); HFRNANDFEZ V.
PROTECTIVF CASUALTY INSURANCE CO., 473 €0.2D
1241 (FLA, 1985): HALPIN V. HILDEBRAND, 493
S0.2D 75 (FLA. 4TH DCA 1986); OR ALLSTATF IN-
SURANCF CO. V. GILLESPIF, 455 £0.2D 617 (FLA
2ND DCA 1984).

The Petitioners RICHARD and SUZANNE RACE, hereinafter col-
lectively referred to as "RACF", have vetitioned this court for

discretionary review of NATTONWIDE MUTUAT, FIRE INSURANCE CO, v,

RACY, 508 S0.2d 1276 (Fla. 3rd DCA 1987), based on a conflict be-

tween that decision and Covernment Fmployees Insurance CO. V.

Novak, 453 fo0.2d 1116 (Fla. 1984);: WVernandez v, Protective

Casualty Insurance Co., 473 €0.2d 1241 (Fla. 1985); Halpin v,

Hildebrand, 493 so0.2d 75 (Fla. 4th DA 1986); and Allstate In-

surance Co. V. Gillespie, 455 So.2d 617 (Fla. 2nd DCA 1984),

However, no such conflict exists and the Petition hroucght by RACE
should be denied in all respects.

RACE argues that jurisdiction is proper in this court pur-
suant to Article V, Section 3(b)(3), Fla. Constitution, which

provides as follows:

Jurisdiction--The Supreme Court:

(3)May review any decision of a District Court
of Aprpeal that...expressly and directly con-
flicts with a decision of another District
court of Avrpeal or of the Supreme Court on the
same auestion of law. [emphasis supplied]




As will be arqued below, none of the cases cited by RACE
present any express and direct conflict with the instant deci-
sion.,

The instant decision held that a person who was assaulted
outside his vehicle bv an individual also outside his vehicle was
not entitled to uninsured motorist benefits. The Third District
Court of Appeal reasoned that there was no nexus between the in-
jury suffered and the claimant's motor vehicle and accordinaly,
his injury did not "arise out of the ownershin, maintenance or
use of [an] uninsured or underinsured vehicle" so as to triaqer

uninsured motorist benefits, See Nationwide Mutual Fire Ins. Co.

v. PRace, supra, 508 co0.2d at 1278, 1279, citina and distingquish-

ina Government FEmplovees Insurance Company v. Novak, 453 So.2d

1116 (Fla. 1984).

RACF is therefore mistaken in argquing a conflict between the
instant case and Novak because the Third District Court of An-
peals expressly distinauished this case from Novak. Conflict
jurisdiction based on Article V Section 3(b)(3) must be based on
an express and direct conflict on the same point of law, or else
jurisdiction in the Supreme Court will not lie. See Reina v.

Metropolitan Dade County, 304 S0.2d 101 {(Fla. 1974) (no conflict

presented hetween cited decisions of the Third District Court of

l. Petitioners also premise Jjurisdiction on Rule
9.030(a)(2)(A)(iv) which provides as follows: "the discretionarv
jurisdiction of the Supreme Court mavy be sought to review deci-
sions of district courts of appeal that expressly and directly
conflict with a decision of another district court of arppeal or
of the Supreme Court on the same cuestion of law."
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Appeal, one of which involved a bus driver's assault on a pas-
senger outside of the bus; and the other involving a bus driver's
assault on the occupants of an automobile).

In addition, regardless of the lanquage used bv the Third
District Court of Anpeals to distinguish Novak, the instant deci-
sion must bhe distinquished on its merits. NMovak interpreted a
personal injury protection (PIP) policy; this case interprets
uninsured motorist (U/M) benefits., The law in Florida is that a
PIP analysis is oualitatively different from a 1UI/M analysis, and
a claimant may be entitled to PIP but not entitled to U/M for in-
juries sustained in one particular occurrence. See Tuerk v,

Allstate Ins. Co., 452 So.2d 815 (Fla. 3rd DCA 1985) (insured

shot in his vehicle which was mistaken for a similar vehicle tar-

geted by a gqunman), rev. denied, 482 So.2d 347 (Fla. 1986): Pena

v. Allstate Ins. Co., 463 So.2d 1256 (Fla. 3rd DCA 1985) pet. for

rev, denied 476 So0.2d 672 (Fla. 1985) (insured cai driver as-
saulted by gunman inside cab held entitled to PIP benefits but

not to U/M benefits).? Since Novak is a aualitatively different

2. Althouagh the recent cases decidinag U/M benefits cite Novak,
the holdinags in several Florida cases indicate that the test of
what injury "arises out of the ownership, maintenance or use" of
an automobile is stricter for U/M benefits than it is for PIP
benefits. Novak broadly holds that for PIP entitlement, a
claimant need only show some "nexus" between the use, ownership
or maintenance of a motor vehicle and the inijurv. Uninsured
motorist cases on the other hand reaquire that the injury occur
while the claimant is either inside his or her own vehicle, or
alternatively, outside the vehicle but inijured in such a way that
the inijury is enhanced by the uninsured vehicle. Compare Halpin
v. Hildebrand, 492 So0.2d 75 (Fla. 4th DCA 1986) (claimant as-
saulted while inside her vehicle by an enraged uninsured motorist
whom she had “cut off” in traffic); and Fortune Insurance Company
v. Ferriero, 458 So0.2d 834 (Fla. 3rd DCA 1984) (claimant while a
passenger 1in his emplover's truck shot by uninsured motorist ap-
parently attemptina to force truck off the road); with T.eatherby
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holding from the decision below, there can be no conflict between
these cases so as to invoke the jurisdiction of this Court,

Likewise, there is no conflict with Hernandez v. Protective

Casualty Ins. Co., supra, 473 So.2d 1241 (Fla. 1985). Hernan-

dez, too, was a PIP case and thus must be distinguished from the
U//M decision herein. Furthermore, this court expressly limited
its holding to the context of a PIP claim with the following
language:

"We emphasize that this opinion is directed

solely to the [PIP] claim before us, and noth-

ing herein shall be read as expressinag an

opinion as to any other rights which the
parties may have arisina out of this incident.

473 So.2d at 1244,

Additionally, Hernandez is distinguishable on its facts. 1In
that case, the inijury took mlace while the claimant was inside
his vehicle, Here, the claimant, Race, and his assailant, were
both outside their vehicles. There is thus no conflict between

the decision below and the Hernandez decision.

Insurance Co, v. Willoughbvy, 315 So.2d 553 (Fla. 2nd DCA 1975)
(uninsured motorist intentionally drove truck into the claimant).
The instant case does not conflict with any of these cases be-~
cause here neither the assailant nor the victim were inside any
vehicle. No Florida case known to this writer allows U/M benefits
to a claimant injured outside of and away from his vehicle.
Rather, the cases hold that such a claimant may not recover u/Mm,
See, Fidelity & Casualty Co. of N.Y. v. Garcia, 368 So.2d 1313
(Fla. 3rd DCA 1979) cert. den. 378 So.2d 344 (Fla. 1979) (no U/M
benefits for accident victim injured outside of her vehicle);
State Farm Mut. Automobile Ins. Co. v. Yanes, 447 So.2d 945 (Fla.
3rd DCA 1984) (claimant had already "alighted from" his van and
walked away from it; no 1J/M benefots allowed); see also Northern
Ins. Co. of N.Y. v. Hampton, So.?2d , 12 FLW 1835 (Fla. 5th
DCA, 7/30/87) (No U/M benefits where shooting death took place
outside of insured vehicle even thouah shot fired from uninsured
vehicle).




Allstate Tnsurance (Co. v, Gillespie, supra, 455 fo.2d 617

(Fla. 2nd DCA 1984) is likewise a case which does not address U/M
issues. The issue in Gillespie was whether an insurer had a duty
to defend a particular individual who allegedly fired a qun at
the plaintiff following a traffic arqgument. The instant decision
has nothing to do with a duty to defend. Moreover, the assailant
herein was uninsured, not insured by a liabilitv policy as was
the tort feasor in Gillespie. Finally, Gillespie is silent as to
the issue of indemnity for the Plaintiff, which is the key issue
herein. In short, Gillespie is totally distinauishabhle from the
instant case and presents no conflict herein.

Halpin v, Wildebrand, supra, 493 So.2d 75 (Fla. 4th DCA

1986) is the last case cited by RACE in support of his conflict
argument. However, because the Third District Court of Apveals
in the decision below expressly distinguished Halpin, there can
be no "direct and express conflict" sufficient to support Jjuris-
diction in this court.

Furthermore, while Halpin was a U/M case, it must be distin-
guished on its facts. In that case, the claimant was assaulted
while still in her vehicle by an uninsured motorist who had be-
come enradged that she had "cut him off", In the instant deci-
sion, the injury occurred outside of both vehicles, and RACF's
injury was proximately caused not by anvone's use of a motor

vehicle but rather by a separate criminal assault,
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CONCLUSTION

The cases cited by RACE present no conflict to the instant
decision. Accordingly, Jjurisdiction based on Article V Section
3(b)(3) of the Florida Constitution and Rule 9.030(a)(2)(na)(iv),
Fla. R. Avpp. P., has not been established,. RACE's Petition for
Discretionary Review should be denied in all respects.
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