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The r e f e r e n c e  1 1 ( r r . - 3 ) ' '  r e f e r s  t o  t h e  Report  of Referee  d a t e d  
February  2 9 ,  1988 f i l e d  h e r e i n .  The r e f e r e n c e  " ( t r . - 4 1  )I1 r e f e r s  
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INTRODUCTION 

The respondent would show this Court, that although the 

petition for review of the complainant and that of the res- 

pondent did not actually 'lcross i n  the nails", circumstances 

have led to that result. Complainant's petition for review, 

although first filed, was misaddressed when mailed to respon- 

dent's then attorney, viz. 703 N.E. 22nd St., North Miami, Flor- 

ida., a n d  complainant's initial brief, although first filed,was 

misaddressed to the wrong attorney, viz. one John Weiss, etc. 

As a result of the ensuing delays of service of the pet- 

ition and of the brief, and as a result of a lack of commun- 

ication between respondent and his then attorney, respondent's 

timely filed initial brief d i d  not fully meet the requirements 

of Rule 3-7.6 (c)(3) of the RULES REGUL,h.TSNG -. THE FLORIDA B A R  

in that it was written as an "initial brief" and not as 

. . . .  (an) answering brief which shall also 
support any cross-petition for review. 

It is submitted, however, that since the point of which 

both par-ti es seek review is identical , the appropriateness of 

the recommended discipline, no prejudice has resulted. 

This answering brief w i l l  be limited to a point-by-point 

rebuttal of the arguments advanced i n complainant I s initial 

brief. 



R E  - UTTAL RG - I PI E - T - 

THE ULTIMATE SANCTION OF DISBARMENT 
IS NOT APPROPRIATE I N  THE INSTANT CASE 

The referee concluded that 

In view of the fact that the Respondent has 
demonstrated eiqht of the mitigating factors 
as set forth in-the Florida Standards for Im- 
osing Lawyer Sanctions, namely: absence of a 

;rior di sci pl i nary record, personal or emotion- 
al problet-is', free- and full cooperation with the 
proceedings,previous good character, the i m -  
pairment of extreme alcoholism, interim re- 
habilitation, remorse and the fact that he was 
suspended through his own act for more than 
one, year, the Referee does not recommend dis- 
barment (rr.-6). 

I n  light of the referee's above-cited conclusion reached 

from his findings facts which were in turn drawn from his assess- 

ment of the testimony and the exhibits at the evidentiary hear- 

ing, it seems that the complainant's conclusion that disbar- 

ment is the appropriate discipline, is unsupported by either 

the record or precedent establ i shed in factually simi 1 iar 

cases. 

The compl ai nant s briefed sub-poi nts, consi stency of di s- 

barmen-t with principles of lawyer discipline, factors in ag- 

gravation and factors i n  mitigation will be discussed in order. 



A .  D I S B A R M E N T  HAS N O T  B E E N  THE A U T O -  
M A T I C A L L Y  IMPOSED P E N A L T Y  F O R  MIS-  
A P P R O P R I A T I O N  O F  C L I E N T  FUNDS 

Although -the C o u r t  has imposed d i sba rmen t  as t h e  d i s c i p l i n e  

i n  t h e  m i s a p p r o p r i a t i o n  c a s e s  c i t e d  b y  compla inant  i n  i t ' s  b r i e f ,  

t h e  C o u r t  h a s ,  i n m i  s appropr i  a t i  o n  c a s e s  where mi t i  g a t i  n g  f a c t o r s  

have been p r e s e n t ,  imposed a f a r  l e s s e r  p e n a l t y .  

I n  The F l o r i d a  Bar v .  G r e e n f i e l d ,  5 1 7  S o .  2d  1 6  ( F l a .  1 9 8 7 1 ,  

i n  a n  o p i n i o n  d a t e d  l e s s  t h a n  t w o  weeks a f t e r  t h e  d a t e  of t h e  ev-  

i d e n t i a r y  h e a r i n g  he ld  i n  t h i s  c a s e ,  i n  a n  a lmost  i d e n t i c a l  f a c -  

t u a l  s i t u a t i o n ,  t h e  C o u r t  imposed a o n e  year  s u s p e n s i o n .  

The m i s a p p r o p r i a t e d  funds  i n  G r e e n f i e l d  b y  a personal  r e p -  

r e s e n t a t i v e  of a n  e s t a t e  amounted t o  $ 2 8 , 0 0 0 ,  wh i l e  here  t h e  a -  

m o u n t  was $24 ,000 .  There was a l o n g  unblemished p r o f e s s i o n a l  r e -  

cord  i n  b o t h  c a s e s .  No r e s t i t u t i o n  h a d  been made a s  of t h e  t ime  0 
o f  t h e  F l o r i d a  Bar i n v e s t i g a t i o n ,  a l t h o u g h  f u l l  r e s t i t u t i o n  h a d  

been made i n  G r e e n f i e l d  b y  t h e  d a t e  of t h e  o p i n i o n ,  wh i l e  only  

p a r t i a l  r e s t i t u t i o n  h a s  been made i n  t h e  i n s t a n t  c a s e  a s  o f  d a t e .  

No a 1  cohol i sm was i n v o l  ved i n  Greenf i  e l  d whi 1 e a1  cohol i sm was 

. . . . t h e  so l  e under1 y i  n g  c a u s e  of Respondent I s 
p r o f e s s i o n a l  misconduct  . . . (  r r . - 3 )  

i n  t h e  c a s e  s u b  j u d i c e .  The f a c t o r s  i n  mi -t i ga t ion  i n  G r e e n f i e l d  

su r rounded  a n  I . R . S .  l evy  on t h e  f a m i l y  home under s t r e s s f u l  con- 

d i t i o n s ,  wh i l e  a number of f a c t o r s  i n  a d d i t i o n  t o  a l c o h o l i s m ,  

i . e .  s e v e r e  problems w i t h  a n  ex- wi fe  ( t r . - 1 0 0 ) ,  a r e  p r e s e n t  i n  

t h e  i n s t a n t  c a s e .  

A o n e - y e a r  suspens ion  was deemed t h e  a p p r o p r i a t e  d i s c i -  

p l i n e .  

Although a s m a l l e r  sum of money was involved  i n  The F l o r -  



--. 

i d a  Bar v. Seidel, 510 So. 2d 1 2 0  (Fla. 1986), the Court imposed 

the discipline of certification by F.L.A. Inc. that the respon- 

dent's alcoholism was under control and practice of law under 

conditions of probation and the making o f  restitution while 

i n  practice. 

A one year suspension and two year probation were deemed 

to be the appropriate discipline in The Florida Bar v. Tunsil, 

513 So. 2d 120 (Fla. 1986), also cited by complainant (compl. 

br.-7). The misconduct involved the misappropriation of $10,500 

from a guardianship estate. 

Two year suspensions were deemed appropriate in two 

misappropriation cases, The Florida Bar v. Morris, 415 So. 2 d  

1274 (Fla. 1982) and i n  The Florida Bar v. Anderson, 395 So. 2d 

551 (Fla. 1981). 

In  LcOnclusion, it appears that this Court has looked to 

the circumstances i n  each case, weighing the aggravating and 

mi ti gati ng circumstances i n each, i n determi ni ng the appropriate 

discipline. it has not automatically imposed the ultimate disci- 

plinary measure o f  disbarment in cases of misappropriation o f  

client's funds. 



B . T H E R E  A R E  N O  MATTERS IN A G G R A V A T I O N  
TO B E  C O N S I D E R E D  IN T H E  INSTANT CASE 

The compla inant  a rgues  t h a t  t h r e e  a g g r a v a t i n g  f a c t o r s  a r e  

p r e s e n t  t h a t  warrant d i s b a r m e n t ,  " d i  s h o n e s t  o r  s e l f i s h  n i o t i  ve" 

(compl . b r .  - 1  2 ) ,  " a  p a t t e r n  o f  mi s c o n d u c t "  (compl . br.  - 1  3 )  a n d  

" i n d i f f e r e n c e  t o  m a k i n g  r e s t i t u t i o n " ( c o m p 1 .  b r . - l 3 ) .  This  a r g u -  

ment i s  made n o t w i t h s t a n d i n g  t h a t  t h e  r e f e r e e  c o n s i d e r e d  m a t t e r s  

i n  a g g r a v a t i o n  s i n c e  he s p e c i f i c a l l y  r e j e c t e d  r e s p o n d e n t ' s  

i n a b i l i t y  t o  make r e s t i t u t i o n  a s  a n  a g g r a v a t i n g  f a c t o r  ( r r . - 6 )  

a n d  f o u n d  n o  o t h e r s  t o  be p r e s e n t .  

I t  i s  submi t t ed  t h a t  t h e  f a c t o r  o f  " d i s h o n e s t  or s e l f i s h  

mot ive"  i s  o n l y  addressed  i n  t h i s  r e c o r d  where r e sponden t  i s  

examined a s  t o  h i s  s t a t e  o f  m i n d  a t  t h e  t ime  o f  t h e  d e f a l c a t i o n .  

I t  i s  t o  be noted a t  t h i s  p o i n t ,  t h a t  t h e  r e c o r d  i s  a b s e n t  a n y  

e v i d e n c e  whatsoever  o f  r e sponden t  us ing  f a l s e h o o d s ,  n i i s r ep resen-  

t a t i o n s  or f r a u d u l e n t  a r t i f i c e s  i n  o r d e r  t o  e f f e c t u a t e  h i s  de-  

f a l c a t i o n  o r  t o  conceal  or cover  i t  u p .  No m i s r e p r e s e n t a t i o n s  

were made t o  t h e  h e i r s ,  t h e  c r e d i t o r  or  t h e  p r o b a t e  c o u r t .  

Beginning on page 9 9  o f  t h e  t r a n s c r i p t ,  t h e  r e sponden t  r e -  

l a t e d  t h e  s t o r y  o f  t h e  p r o g r e s s i o n  o f  h i s  a l c o h o l i s m  from h i s  

beg inn ing  t o  d r i n k  a t  c o l l e g e  t o  t h e  t r a u m a t i c  d e p t h s  he reached 

some 36 y e a r s  a f t e r  ( t r . - l O 3 ) .  

W i t h  r e s p e c t  t o  h i s  s t a t e  of m i n d  d u r i n g  t h e  p e r i o d  when 

t h e  funds  were t a k e n ,  between 1 9 8 4  a n d  1986,  he t e s t i f i e d :  

A .  My p r a c t i c e  was p r a c t i c a l  1 y non-exi s t e n t  
a t  t h e  t i m e .  

Q .  Why d i d  y o u  t a k e  t h e  money? D i d  y o u  k n o w  t h a t  
t h a t  y o u  were d o i n g  i t ?  ( t r . - 1 0 4 )  

A .  I d i d n ' t  r e a l l y  k n o w  e x a c t l y .  I knew t h a t  I need- 
ed t h e  money. I took some money, which I t h o u g h t  t h e r e  

(5) 



was n o t h i n g  wrong w i t h  . . . .  I was g o i n g  t o  p u t  i t  back.  
* * * * * *  

I k n o w  t h a t  i t  was t aken  i t  b i t s  a n d  p i e c e s  
over  a pe r iod  of a b o u t  a y e a r .  I k n o w  t h a t  my 
p r a c t i c e  was a lmost  n o n - e x i s t e n t ,  because o f  
my appea rance- - we l l - - 1  j u s t  reeked  o f  a l coho l  
a lmost  a l l  t h e  t ime ( t r . - 1 0 5 ) .  

* * * * * *  
Q .  W h a t  was t h e  s t a g e  o f  a l c o h o l i s m  t h a t  y o u  were i n  
when y o u  removed t h e  funds  f romthe  e s t a t e ?  Where were 
y o u ?  ( t r . - l l O ) .  

A .  I d o n ' t  k n o w  where I was. A l l  I can d o  i s  de-  
s c r i b e  my d a i l y  r o u t i n e .  

I k n o w  t h a t  I h a d  very few ( c l i e n t s ) .  I o n l y  h a d  a s e c -  
r e t a r y  p a r t  t ime i n  t h a t  whole e r a ,  now a n d  t h e n .  

There were s e v e r a l  g i r l s .  They w o u l d n ' t  s t a y  w i t h  
me very l o n g .  I r e a l l y  d i d n ' t  have t h e  money t o  p a y  
t h e n .  I w o u l d  t ry  t o  g e t  u p  i n  t h e  morning :and t y y - - t o  
be very c l e v e r  l i k e  a l l  a l c o h o l i c s  a r e .  S o  I w o u l d  
o n l y  t a k e  a coup le  o f  g l a s s e s  o f  wine a t  a b o u t  8:OO 
or 8 : 3 0  i n  t h e  m o r n i n g  t o ;  s o r t  c f , g e t  me t o  t h e  o f -  
f i c e .  

I took some b r e a t h  min t s  a n d  g a r g l e d  a n d  s o  f o r t h ,  so 
no one would k n o w .  

A t  a b o u t  10:30 I w o u l d  be l o o k i n g  a t  my watch t o  s e e  
w h a t  t ime  I could  g o  t o  l unch-  t o  go t o  a b a r  a c r o s s  
t h e  s t r e e t  from t h e  o f f i c e .  

Sometimes I would g e t  back t o  t h e  o f f i c e  a f t e r  a t h r e e  
m a r t i n i  l unch .  Sometimes, I w o u l d  c a l l  a n d  s a y ,  ' I  I 
w o n ' t  be coming back t h i s  a f t e r n o o n .  I am i n  a meet- 
i n g .  Te l l  anyone w h o  c a l l s . f f  

I was l o s i n g  t h e  c l i e n t s .  ( t r . - I l l )  

* * * * * *  

Q .  You h a d  n o  o t h e r  income? The o n l y  o t h e r  s o u r c e  o f  
funds  was t h e  e s t a t e ,  i s  t h a t  w h a t  I am l e d  t o  b e l i e v e  
a t  t h a t  p o i n t  ? ( t r . - 1 1 3 )  

A .  Close t o  i t .  T h a t  was ( a )  p e r i o d  o f  t ime o f  over  
a yea r  a n d  i t  was twen ty- two ,  t w e n t y - t h r e e  thousand 
d o 1  1 a r s .  

Respondent was cross-exami ned a s  t o  what'he d i d  w i t h  t h e  mon- 



ey b y  b a r  c o u n s e l :  

Q . .  . . .Why d i d  y o u  need $ 2 4 , 0 0 0  t o  p a y  f o r  a l c o h o l ?  

A .  I ' m  s u r e  t h a t  i t  w a s n ' t  a1 1 a l c o h o l .  I ' m  s u r e  
t h a t  some p r o b a b l y  went f o r  r e n t ,  some went f o r  
au tomobi le  e x p e n s e s ,  some p r o b a b l y  went t o  p a y  f o r  
a s e c r e t a r y  ( t r . - 1 2 7 ) .  

I t h i n k  I was p r o b a b l y  l i v i n g  o n  t h e  money. 

T h a t  i s n ' t  a whole l o t  o f  money when y o u  a r e  running  
a n  o f f i c e  a n d  a home a n d  p a y i n g  c h i l d  s u p p o r t  (Lr . -128) .  

The f o r e g o i n g  t e s t i m o n y ,  when c o n s i d e r e d  t o g e t h e r  w i t h  t h e  

e x p e r t  t e s t imony  o f  Dr. J u l e s  T r o p ,  f u l l y  p rov ides  a n  i n s i g h t  

i n t o  t h e  s t a t e  o f  m i n d  o f  t h e  r e s p o n d e n t  d u r i n g  t h e  pe r iod  o f  

t ime  when he was m i s a p p r o p r i a t i n g  t h e  e s t a t e  f u n d s .  

The Refe ree :  W o u l d  y o u  e x p l a i n  t o  me w h a t  t h e r e  i s  
a b o u t  a l c o h o l i s m ,  e s p e c i a l l y  a s  i t  r e l a t e s  t o  t h i s  
c a s e ,  t h a t  would t i e  i n  w i t h  t h e  a c t  h e r e ,  which i s  
g o i n g  i n t o  t h i  s p a r t i c u l  ar e s t a t e  a n d  t a k i n g  t h i  s 
money o u t  ? ( t r . - 4 5 )  

* * * * * *  
The Witness :  D r u g  a d d i c t s  a n d  a l c o h o l i c s  t h a t  come 
i n t o  t r e a t m e n t ,  t y p i c a l l y  have been s t e a l i n g  from 
t h e i r  f a m i l y ,  s t e a l i n g  from t h e i r  c l i e n t s  i f  t hey  
happen t o  be p r o f e s s i o n a l s ,  a n d  have been us ing  t h e  
wors t  k i n d  o f  impai red  judgment ,  coupled w i t h  a mora l  
d e f i c i e n c y ,  where they  do n o t  look a t  t h e  consequen-  
c e s  of t h e i r  a c t .  

Indeed ,  t h e  compulsion t o  d r i n k  or t h e  compulsion 
t o  use a d r u g ,  s p r e a d s  o u t  i n t o  t h e  compulsion t o  
a c t  i n  a t o t a l l y  e g o c e n t r i c  w a y ,  w i t h  n o  e y e ,  n o  
t h o u g h t  t o  t h e  consequences .  They c a n ' t  s e e  beyond 
w h a t  t hey  a r e  d o i n g  r i g h t  now. 

We s e e  t h a t  over  a n d  over  a g a i n .  

The i n t e r e s t i n g  t h i n g  a b o u t  i t  i s  i n  r e c o v e r y ,  t h e s e  
people-and we f o l l o w  them f o r  y e a r s -  a r e  no more i n -  
c l i n e d  t o  d o  t h e s e  i l l e g a l  o r  immora l  t h i n g s  t h a n  a n y -  
body e l s e  w o u l d  be .  

I t  i s  submi t t ed  t h a t  i n  view o f  t h e  t o t a l i t y  of t h e  t e s t i -  

mony conce rn ing  t h e  s t a t e  o f  m i n d  of t h e  r e sponden t  a t  t h e  t ime ,  



t h e  r e f e r e e  d i d  n o t ,  a n d  could  n o t ,  f i n d  t h a t  " a  d i s h o n e s t  or 

s e l f i s h  m o t i v e " ,  i n  t h e  sense  meant i n  Rule 9 . 2 2  ( b )  o f  t h e  

F l o r i d a  S tandards  f o r  Imposing Lawyer S a n c t i o n s ,  was p r e s e n t  

a s  a n  a g g r a v a t i n g  f a c t o r .  

The compla inant  nex t  a r g u e s  i n  t h a t :  

. . . . (  T ) h e  Respondent r e p e a t e d l y  dipped h i s  h a n d  
i n t o  t h e  t i l l ,  ( t h i s )  can a l s o  be t aken  i n t o  ac-  
count  a s  a g g r a v a t i o n ,  

s i  nce same c o n s t i t u t e s  a " p a t t e r n  o f  m i  s c o n d u c t " .  The compl a i  n -  

a n t  h e r e ,  presumably,  h a s  r e f e r e n c e  t o  t h e  t e s t imony  o f  t h e  

r e s p o n d e n t  a t  page 1 0 4  o f  t h e  t r a n s c r i p t ,  where he s t a t e s ,  

I was t a k i n g  l i t t l e  b i t s  a n d  p i e c e s .  I t  must have 
been t w o  or $ 3 0 0 ,  t h e  f i r s t  monies t h a t  I took o u t  
o f  t h e r e .  

I t  i s  submi t t ed  t h a t  t h e  t a k i n g  o f  t h e  money i n  " b i t s  a n d  

p i e c e s "  does n o t  c o n s t i t u t e  a " p a t t e r n  of misconduct"  as  contem- 

p l a t e d  b y  Rule 9 . 2 2 ( c )  o f  t h e  F l o r i d a  S t a n d a r d s  f o r  Imposing Law- 

y e r  S a n c t i o n s .  This  i s  emphasized b y  t h e  f a c t  t h a t  t h e  r e f e r e e  

d i d  f i n d  t h a t  t h e r e  h a d  been n o  p r i o r  d i s c i p l i n a r y  i n c i d e n t s  i n  

a lmos t  30 y e a r s  o f  p r a c t i c e  ( r r . - 2 ) .  

The f i n a l  a g g r a v a t i n g  f a c t o r  t h a t  i s  c i t e d  b y  compla inant  

i s  t h a t :  

t h e  Respondent has made l i t t l e  i f  a n y  a t t e m p t s  
t o  r e t u r n  t h e  funds  t h a t  he took f rom t h e  e s -  
t a t e  (compl.  b r . - l 3 ) .  

The compla inant  d i d  n o t  t a k e  t h i s  p o s i t i o n  a t  t h e  h e a r i n g  

b e f o r e  t h e  r e f e r e e .  I t  t o o k  t h e  position t h a t  t h e  p a r t i a l  r e -  

s t i t u t i o n  made b y  responden-L was i l l - m o t i v a t e d  i n  t h a t  payments 

were c o - i n c i d e n t  o n l y  w i t h  t h e  f a c t  t h a t  t h e  h e a r i n g  d a t e  h a d  

been s e t  b y  t h e  r e f e r e e  ( t r . - 9 ) .  

Th i s  was comple te ly  r e b u t t e d  b y  t h e  e v i d e n c e .  The r e c o r d  

shows t h a t  t h e  h e a r i n g  was s e t  f o r  December 4 ,  1 9 8 7  b y  o r d e r  



d a t e d  November 1 6 ,  1 9 8 7  (Append ix ) .  R e s t i t u t i o n  began when 

r e s p o n d e n t  r e c e i v e d  a r a i s e  i n  p a y  from $250 t o  $350 a week 

a n d  he could  a f f o r d  t o  make r e s t i t u t i o n  a t  t h e  r a t e  o f  $50 a 

week, on or a b o u t  September 3 0 ,  1987 ( t r . - 1 0 9 ) .  

The r e f e r e e  d i d  n o t  have t o  r e a c h  t h i s  p o i n t  i n  h i s  de-  

c i s i o n  s i n c e  he f o u n d  t h a t  

Respondent has  made only  m i n i m a l  r e s t i t u t i o n ,  
l a r g e l y  due t o  h i s  d i s t r e s s e d  f i n a n c i a l  c i r -  
cumstances ( r r . - 3 ) ,  

a n d  concl  uded ' c h a t :  

Because o f  Respondent I s c l  e a r  i n a b i  1 i t y  t o  make 
r e s t i t u t i o n  t o  d a t e ,  i t  w o u l d  be m a n i f e s t l y  u n -  
j u s t  t o  c o n s i d e r  h i s  f a i l u r e  t o  d o  so a n  a g g r a v a -  
t i n g  f a c t o r  i n  t h i s  p roceed ing  ( r r . - 6 ) .  

I n  c o n c l u s i o n , i t  i s  c l e a r  t h a t  t h e  r e c o r d  d i s c l o s e s  no 

a g g r a v a t i n g  f a c t o r s  t o  be c o n s i d e r e d  t h a ' c  could  a d d  t o  t h e  

s e r  i ousness  o f  t h e  m i  s c o n d u c t ,  a n d  compl a i  n a n t '  s p o i  n t  i s n o t  

well  t a k e n .  



C .  THE M I T I G A T I N G  FACTORS P R E S E N T  IN THIS  
CASE A R E  SUBSTANTIAL A N D  S I G N I F I C A N T  A N D  
T H E Y  W A R R A N T  A LESS S E V E R E  P E N A L T Y  T H A N  THAT 
R E C O M M E N D E D  B Y  T H E  R E F E R E E .  

The compla inant  under s t andab ly  s e e k s  t o  minimize t h e  

f i n d i n g s  o f  t h e  r e f e r e e  a s  t o  t h e  m i t i g a t i n g  f a c t o r s  p r e s e n t  

i n  t h e  i n s t a n t  c a s e .  The b a r  p o i n t s  o u t  t h a t  " a l c o h o l i s m  i s  

n o t  always a c c e p t e a  a s  a n  a b s o l u t e  d e f e n s e  f o r  arl e t h i c a l  i n -  

f i - ac t ion" (comp1 .  br .  1 5 ) .  

Respondent t a k e s  t h e  p o s i t i o n  t h a t  a1  cohol i sm shoul d 

nevs r  be accep ted  a s  a n  a b s o l u t e  d e f e n s e  f o r  a n  e t h i c a l  i n -  

f r a c t i o n ,  n o r  should  d i a b e t e s ,  e p i l e p s y  or i n s a n i t y .  I t  i s  

a f a c t o r  t h a t  may be c o n s i d e r e d  i n  m i t i g a t i o n  o f  t h e  s e r i o u s -  

ness  o f  t h e  o f f e n s e ,  breach o f  a d u t y  t o  s o c i e t y .  

The r e sponden t  a s k s  t h i s  C o u r t  t o  c o n s i d e r  t h e  misconduct  

o f  t h i s  r e sponden t  a s  opposed t o  t h e  misconduct  of t h e  r e spon-  

d e n t  i n  The F l o r i d a  Bar v .  Knowles, 500  S o .  2 d  1 4 0  ( F l a .  1 9 8 6 ) ,  

upon which t h e  compla inant  so  h e a v i l y  r e l i e s .  

The r e f e r e e  c o n s i d e r e d  t h e  Knowles c a s e ,  a n d  quoted 

t h e r e f r o m :  

A 1  t h o u g h  we r e c o g n i z e  t h a t  a1 cohol i sm was t h e  
under ly ing  cause  o f  r e s p o n d e n t ' s  misconduct ,  i t  
canno t  c o n s t i t u t e  a m i t i g a t i n g  f a c t o r  s u f f i c i e n t  
t o  r e v e r s e  t h e  r e f e r e e ' s  recommendation t o  d i s b a r  
under t h e  f a c t s  i n  t h i s  case .The  m i s a p p r o p r i a t i o n s  
occur red  c o n t i n u o u s l y  over  a p e r i o d  o f  approximate-  
-- l y  f o u r  y e a r s .  D u r i n g  -- t h i s  Time,  r e sponden t  c o n t i n -  
-- ued work r e g u l a r l y .  - His income d i d  n o t  d i m r n m s -  
c e r n a b l y  a s  a r e s u l t  of h i s  a l c o h o l i s m .  We n o t e  
f u r t h e r  tha t - the  c l i e x s f r o m  --- whclm he s-i-,Te-e 
e l d e r l y  i n d i v i d u a l s  who t r u s t e d  ---- h i m  a n d  f o r  whom 
-- he he ld  powers o f  a t t o r n e y .  Under t h e s e  c i rcum-  
s t a n c e s ,  we b e l i e v e  r e s p o n d e n t  should  be d i  s -  
ba r red  regard1  e s s  o f  h i  s a1  cohol i sm (emphasi s 
suppl i e d )  . Know1 e s  a t  1 4 2 .  

-- 



The r e f e r e e  f o u n d  t h a t  t h e  s o l e  u n d e r l y i n g  cause  of 

r e s p o n d e n t ' s  misconduct  was h i s  a l c o h o l i s m  ( r r . - 3 ) .  Re- 

s e a r c h  has  not  d i s c l o s e d  a n y  f a c t u a l  s i t u a s t i o n  i n  where 

t h e  p r e s e n c e  of a l c o h o l i s m  a s  a f a c t o r  i n  c a u s a t i o n  i s  so 

s t r o n g l y  s t a t e d .  

I n  Knowles t h e  misconduct  cont in i led  over  a p e r i o d  o f  

f o u r  y e a r s  d u r i n g  which h i s  income d i d  no t  d imin i sh  a s  a r e -  

s u l t  o f  h i s  i n f i r m i t y .  I n  -the i n s t a n t  c a s e ,  t h e  misconduct  con- 

t i n u e d  over  a pe r iod  o f  a yea r  w i t h  t h e  r e s p o n d e n t ' s  p r a c t i c e  

a n d  income a lmost  d i s a p p e a r i n g  a s  a r e s u l t  o f  h i s  a l c o h o l i s m .  

The c l i e n t s  f rom whom Knowles s t o l e  were e l d e r l y  

a n d  t h e y  t r u s t e d  h i m .  He' h a d  a f a c e - t o - f a c e  r e l a t i o n s h i p  w i t h  

them e v i d e n t l y ,  s i n c e  Knowlcs he ld  powers of a t t o r n e y .  

Here ,  t h e  r e s p o n d e n t ' s  c l i e n t  was a d e c e d e n t ' s  e s t a t e  

a n d  he never  knew t h e  b e n e f i c i a r i e s .  He h a d  met one of them 

a c o u p l e  o f  t i m e s  whi l e  t h e  deceden t  was s t i l l  a l i v e  ( t r . - 1 0 6 ) .  
0 

The v o l u n t a r i n e s s  o f  t h i s  r e s p o n d e n t ' s  a c t i o n s  i n  s eek-  

i n g  h e l p  f o r  h imsel f  i s  over looked b y  t h e  c o m p l a i n a n t .  The 

o p i n i o n  i n  Knowles does n o t  shed l i g h t  u p o n  whether o r  n o t  

t h e  r e s p o n d e n t  v o l u n t a r i l y  sought  h e l p  or when he sought  h e l p .  

I t  i s  submi t t ed  t h a t  a t  t h e  t ime  t h e  r e s p o n d e n t  h e r e  v o l u n t a r i l y  

sough t  t h e  a s s i s t a n c e ' o f  F . L . A .  I n c . , t h e  bat-  p roceeding  could  

have been avoided b y  t h e  r e s p o n d e n t .  

A t  t h e  t ime he c o n t a c t e d  F . L . A .  Inc. ; the 
Ear h a d  r e c e i v e d  a compla in t  f rom a n  h e i r  
o f  t h e  e s t a t e  t o  t h e  e f f e c t  t h a t  she  h a d  
been unable  t o  c o n t a c t  t h e  Respondent w i t h  
r e s p e c t  t o  h i s  h a n d l i n g  o f  t h e  e s t a t e ,  how- 
e v e r  no  f o r m a l  p roceed ings  h a d  been i n s t i t u t e d  
o t h e r  t h a n  a l e t t e r  from t h e  Bar t o  t h e  Re- 
spondent  which m a y  o r  may n o t  have a c t u a l l y  
been read  b y  t h e  Respondent ( r r . - 2 ) .  



The e s t a t e  h a d  s i x  b e n e f i c i a r i e s  ( t r . - 2 5 ) .  T h e  t o t a l  

0 amount o f  t h e  e s t a t e  was $25 ,608 .34 ,  a n d  a f t e r  d e d u c t i n g  t h e  

c l a im of t h e  one c r e d i t o r ,  some $15,000 l e s s  c o s t s  a n d  l e g a l  

f e e s  would be a v a i l a b l e  f o r  d i s t r i b u t i o n  ( t r . - 2 7 ) .  

A f t e r  d i v i d i n g  t h e  ba lance  s i x  w a y s ,  each of t h e  b e n e f i c i a r i e s  

would on ly  have been e n t i t l e d  t o  r e c e i v e  one o r  t w o  thousand 

d o l l a r s .  How d i s h o n e s t l y  s imple  i t  w o u l d  have been f o r  r e spon-  

d e n t  t o  s imply w r i t e  t h e  compla in ing  b e n e f i c i a r y  a n  apo lo-  

g e t i c  l e t t e r  a n d  e n c l o s e  a small  Iladvance” t o  her  o n  her  b e-  

q u e s t .  

Th i s  d i s h o n e s t  a c t  was n o t  performed because t h e  respon-  

d e n t  was n o t  d i s h o n e s t .  He was s i c k ,  p h y s i c a l l y  a n d  m e n t a l l y ,  

because  o f  hi s a 1  cohol i sm. 

T h e  r e sponden t  v o l u n t a r i l y  c a l l e d  F.L.A. I n c .  f o r  h e l p ,  

he fo l lowed  i t s  recommendations t o  t h e  l e t t e r ,  he submi t t ed  
a 

h imse l f  t o  a n ine-day  d e t o x i f i c a t i o n  p rocedure  ( t r . - 1 2 8 ) ,  a 

t h r e e  m o n t h  i n - p a t i e n t  t r e a t m e n t  c e n t e r  conf inement  ( t r . - 1 3 3 ) ,  

a one- yea r  F . L . A .  I n c .  mon i to r ing  p r o g r a m  ( t r . - 7 9 - 8 0 )  a n d  be-  

came a c t i v e  i n  A l c o h o l i c s  Anonymous under t h e  s u p e r v i s i o n  of 

F . L . A .  I n c .  a n d  

.... has pursued w i t h  en thus ia sm a 
p r o g r a m  of a 1  cohol i c r e h a b i  1 i t a t i  o n .  
( r r . - 3 ) .  

He v o l u n t e e r e d  t h e  f a c t s  of h i s  d e f a l c a t i o n  t o  t h e  b a r  

( r r . - Z )  a n d  has  undergone t h e  r i g o r s  of t h i s  p roceed ing .  

How d i s h o n e s t l y  s imple  i t  would h a v e  been t o  j u s t  w r i t e  

one l y i n g  l e t t e r  a n d  avoid  a l l  of t h e  p a i n ,  torment  a n d  a n g u i s h  

t h e  r e s p o n d e n t  h a s  undergone. 0 



It is submitted that the analogy the complainant seeks 

to draw between the case sub judice and the circumstances i n  

Knowles is not well taken. 

The mi ti gating circumstances present in the i nstan'c case 

do not warrant the discipline reconmended by the referee, a 

three year suspension, much less disbarment. 

C O I \ J C L U S  ION 

It is submitted that the conclusion argued by the bar, 

the respondent's misconduct should be addressed by imposing 

the sanction of disbarment is not well taken as not being war- 

ranted froni this record nor from precedent. 

Neither disbarment nor a suspension exceeding the suspen- 

sion voluntarily served by the respondent i s  warranted under 

these facts and  the goals o f  attorney discipline will be well 

met by iniposition of supervised probation, both as to his con- 

duct a n d  as to his sobriety. Permitting the respondent to re- 

sume his practice will enable dollar and cents justice, re- 

stitution, to be quickly accomplished as well as permit this 

attorney to continue upon his pat h  o f  restoring his own self- 

worth a n d  serving the profession he has faithfully served for 

28 years prior to his alcoholic misconduct. 

Respectfully A submitted, 

Ronald S. Golub, In proper person 
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