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A R G U t.1 E [il T 

NOTWITHSTANDING T H E  SERIOUS N A T U R E  O F  T H E  
MISCONDUCT, A SUBJECTIVE ANALYSIS O F  THE 
S U R R O I J N D I  N G  CIRCUMSTANCES L E A D S  TO THE C O N -  
C L U S I O N  THAT I J E I P H E R  DISBAirr.1ENT N O R  A L E N G -  
Ti-IY S U S P E N S I O N  I S  W P , R R A N T E D .  

Th i s  Cour t ,  a s  t h e  c o u r t  o f  o r i g i n a l  j u r i s d i c t i o n ,  has 

cons i  s t e n t l  y d e a l t  w i t h  t h e  inpos i  t i  o n  o f  1 awyer d i  s c i  p l  i ne 

w i t h  a s u b j e c t i v e  approach ,  t a k i n g  i n t o  account  o n  a c a s e  b y  

c a s e  b a s i s  t h e  p resence  or absence  o f  b o t h  a g g r a v a t i n g  a n d  

m i t i g a t i n g  c i r s u m s t a n c e s .  Accordingly  t h e  c o m p l a i n a n t ' s  r i g -  

i d i t y  i n  dernandi n g  d i  s b a r n e n t  n o t w i t h s t a n d i n g  t h e  r e f e r e e ' s  

c o n c l u s i o n s  t h a t  n o  m a t t e r s  i n  a g g r a v a t i o n  were p r e s e n t  a n d  

t h a t  s e v e r a l  m a t t e r s  i i l  m i t i g a t i o n  were p r e s n n t  seeliis n o t  well 

t a k e n .  Kefereiice i s  h e r e  h a d  t o  t h e  c o n p l a i n a n t ' s  i n i t i a l  

b r i e f  a-c page 1 2  a n d  t o  i t s  answer b r i e f  a t  page 4 .  

I 1  1 u s t r a t i  ve of :hi s C o u r t ' s  s u b j e c t i v e  approach i s  t h e  

r e c e n t  o p i n i o n  i n  The F l o r i d a  Bar v .  S e l d i n ,  1 3  F L N .  315 ( F l a .  

5 / 1 2 / 8 8 ) ,  wherein b o t h  t h ?  o p i n i o n  a n d  t h e  d i s s e n t  c a r e f u l l y  

a n a l y z e  t h e  f a c t s  sL!rroL!tidi rig t h e  r e s p o n d e n t ' s  m i  s conduc t  

i n r e v i  s i  n g  t h e  r e f e r e e ' s  reconmendat i  on as t o  d i  s c i  p l  i ne .  The 

r e f e r e e  reconmended a one yea r  s u s p e n s i o n ,  t h e  Ear asked for  

d i s b a r n e n t  a n d  t h e  Court imposed a t w o  yea r  suspens ion  i n  con- 

s-i d e r  i n g  " t h e  t o t a l  i t y  o f  t h e  v i  o l  a -t i  o n s " .  

Refzrence  i s  h e r e  h a d  t o  t h e  a n a l y s i s  o f  t h e  c i r c u n s t a n -  

c e s  i n  J u s t i c e  E h r l i c h ' s  d i s s e n t .  Rules 4 . 1 1  a n d  5 . 1 1  o f  t h e  

F 1  o r i  d a  S tandards  f o r  IKposi n g  Lawyer S a n c t i o n s  a r e  c i  t e d  as  

c a r r y i  n g  a n  e lement  o f  p e r s u a s i  ver iess ,  a1 t h o u g h  n o t  h a v i  rig 

" r e c e i v e d  t h e  i m p r i m a t u r  o f  t h i s  C o u r t " .  The c i t e d  r u l e s  r e -  

s ? e c t i  vel y c a l l  f o r  d i  sbarment  



when a 1 awyer i n t e n t i  o n a l  1 y or knowi n y l  y 
conver'cs c l  i e n t l  s p r o p e r t y  i r regarci l  e s s  
o f  i n j u r y  or p o t e n t i a l  i n j u r y ,  

a n d  when a 

1 awyer engages i n  a n y  o t h e r  i n t e n t i  o n a l  
conduct  i n v o l  vi n g  d i  s h o n e s t y ,  f r a u d  , de-  
c e i t  or m i s r e p r e s e n t a t i o n  t h a t  s e r i o u s -  
l y  a d v e r s e l y  r e f l e c t s  o n  t h e  l a w y e r ' s  
f i t n e s s  t o  p r a c t i c e  l a w .  

J u s t i c e  E h r l i c h  then  addressed  t h e  n a t u r e  o f  t h e  circum- 

s t a n c e s  su r round ing  ti le m i s a p p r o p r i a t i o n  o f  t h e  money a n d  t hen  

a d d r e s s e d  t h e  n a t u r e  o f  t h e  t e s t imony  o f  t h e  r e s p g n d e n t l s  w i t -  

n e s s e s .  N h a t  he deerneci most r e l e v a n t  was t h e  absence of t e s t i -  

m o n y  

. . . . a s  t o  e x t e n u a t i  n g  c i r c u m s t a n c e s  t h a t  
m i g h t  have a m e l i o r a t e d  t h e  g r a v i t y  or e n o r -  
m i t y  o f  tlr. S e l d i n ' s  o f f e n s e s .  

J u s t i c e  Ehrl i c h  concluded t h a t  d i sba rmen t  was t h e  a p p r o p r i a t e  

d i  s c i  p l  i ne under t h e  c i  r c u n s t a n c e s .  

I n  t h e  i n s t a n l  c a s e ,  t h e  r e s p o n d e n t ' s  w i t n e s s e s '  t es t in iony 

r e l a t e d  t o  t h e  s t a t e  o f  m i n d  o f  t h e  r e sponden t  a n d  t h e  r t i o t i v a -  

' i ions  su r round ing  -the t a k i n g  of t h e  money (Dr. J u l e s  T r o p .  t r . -  

2 9  e-t s e q .  a n d  t he  r e s p o n d e n t ,  t r - 96  e t .  s e q . )  a n d  t o  t h e  r e spon-  

d n e t  I s e f f o r t s  towards r ehab i  1 i - t a t i  on  (Dr. T r o p ,  i n f r a ,  Cha r1  e s  

! - l a g a n ,  Esq . ,  T r . - 4 9  e t  s e q . ;  Gael GerJrgeson, E s q . ,  T r . - 7 7  e t  s e q .  

a n d  Llr. Gregory Grosgard ,  t r . - S 8  e t  s e q . ) .  

Absent from t h e  r e c o r d  i s  a n y  ev idence  o f  d i s h o n e s t y ,  

f r a u d ,  d e c e i t  or m i  s r e p r e s e n t a t i  o n  o t h e r  t h a n  t h a t  i n v o l  ved i n  

t h e  d i s h o n e s t  a c t  o f  t a k i n g  t h e  money i t s e l f .  There were n o  m i s -  

r e p r e s e n t a t i o n s  made t o  the p r o b a t e  c o u r t ,  t h e  h e i r s  or  t o  t h e  

e s t a t e ' s  one c r e d i t o r  a n d  no  e f f o r t  was tilade t o  cover- up o r  con- 

c e e a l  t h e  !$i scoi iduct .  



The " r e f e r e e ' s  f i n d i n g s  o f  f a c t  w i l l  be presumed c o r r e c t  

a n d  w i l l  be upheld u n l e s s  c l e a r l y  e r r o n e o u s  a n d  l a c k i n g  i n  ev-  

i d e n t i a r y  s u p p o r t " .  The F l o r i d a  Bar v .  Neely,  502 S o .  2 d  1 2 3 7  

( F l a .  1 9 8 7 ) ;  The F l o r i d a  Bar v .  Marks, 4 9 2  S o .  2 d  1 3 2 7  ( F l a .  

1 9 8 6 ) ,  as  c i t e d  i n  S e l d i n ,  s u p r a ,  

a n d  t h a t  

. . . . . t h e  s o l e  under1 yi n g  c a u s e  of r e spon-  
d e n t ' s  p r o f e s s i o n a l  misconduct  was h i s  a l -  
cohol i sm ( r r .  - 3 ) .  

I n  c o n t r a s t ,  i n  t h e  S e l d i n  c a s e ,  i t  w a s  f o u n d  t h a t  t h e  

d i s h o n e s t  a c t  was " i n t e n t i o n a l " ,  i n t e n d e d  t o  b e n e f i t  t h e  r e -  

s p o n d e n t ,  t h e r e  were o t h e r  v i o l a t i o n s  a n d  t h e r e  were no  m i t i -  

g a t i  n a  c i r c u m s t a n c e s  su r round ing  t h e  t a k i n g  o f  t h e  f u n d s .  

The " t o t a l i t y  o f  t h e  v i o l a t i o n s "  have been t h o i - o u g h l y  

b r i e f e d  b y  t h e  r e sponden t  ( r e s p o n d e n t ' s  i n i t i a l  b r i e f - i f0  

e t  s e q , . l 4  e t  s eq ;  r e s p o n d e n t ' s  answer b r i e f - 5  e t .  s e q ,  1 1  

e t  s e q . )  a n d  i t  i s  submi t t ed  t h a t  r e f e r e e ' s  f i n d i n g s  o f  f a c t ,  

b u t  n o t  h i s  recommendation, a r e  f u l l y  suppor t ed  b y  t h e  e v i d -  

e n c e .  

A s u b j e c t i v e  a n a l y s i s  o f  t h e  i n s t a n t  c a s e  l e a d s  o n l y  t o  

t h e  concl  usi  o n  t h a t  n o t w i  t h s t a n d i  n g  t h e  s e r i o u s  na tu rc t  o f  t h e  

misconduc t ,  neit!ie;-  d i  sbarrnent n o r  a suspens ion  i s  a p p r o p -  

r a i  t e  i n t h e  c i  r cums iances .  



C O N C L U S I O N  

I t  i s  submi t t ed  t h a t  t h e  t h r e e  pronged g o a l  o f  a t t o r n e y  

d i s c i p l i n e ,  t o  p r o t e c t  t h e  p u b l i c ,  to s e r v e  a s  a punishment a n d  

d e t e r e n t  -to o t h e r s  a n d  t o  r ehab i  1 i t a t e  t h e  e r r a n t  b u t  d e s e r v i n g  

a t t o r n e y  w i l l  be  se rved  b y  t h e  i m p o s i t i o n  of p r o b a t i o n  i n  t h e  

i n s t a n t  c a s e .  
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