
IN THE SUPREME COURT OF FLORIDA 

FLORIDA RULES OF CIVIL PROCEDURE, CASE NO. 71,074 

RULE 1.491 (CHILD SUPPORT ENFORCEMENT) 

COMMENT OF INTERESTED PER&% 
Ec -, - - . - ," f l  

COMES NOW HARVEY M. ALPER, member of the Florida Bar, and as 

an interested person herewith files this comment concerning 

proposed Florida Rule of Civil Procedure, Rule 1.491, and says: 

1. The undersigned until November, 1986, served for five 

years as General Master to the Circuit Court (18th Judicial 

Circuit) in Seminole County, Florida, hearing an estimated 12,500 

support enforcement hearings such as the ones which would be 

subject to Rule 1.491, if adopted. 

2. Such Rule appears to be facially unconstitutional in 

that it denies equal protection of the law to a class of persons 

described as being subject to Title IVD of the Social Security 

Act. Such persons would have their judicial matters effectively 

handled by a special court of limited jurisdiction established by 

Rule 1.491. Further, upon information and belief such persons are 

primarily Black, Hispanic and male. 

3. The persons thus affected are deprived of the necessary 

option (to secure the Rule as being Constitutional) that they may 

elect to have their case heard by the Court rather than its 

"hearing officer." 

4. The existing provision in Rule 1.490(c) that "No refer- 

ence shall be to a master, either general or special, without the 

consent of the parties," should be preserved in the proposed Rule 

1.491. Without such provision, the Rule will be unconstitutional 

in that under the State Constitution, Article V, S1, the Judicial 

Power is vested in the Courts. Furthermore, there is no cogniz- 

able reason for such language to appear in one Rule (1.4901, but 

not in another (1.491). 

5. Upon information, belief and experience, a further 
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r e a s o n  f o r  g r e a t  c i r c u m s p e c t i o n  i n  t h i s  r e g a r d  is t h e  f a c t  t h e  

Depar tment  o f  H e a l t h  and R e h a b i l i t a t i v e  S e r v i c e s  w i l l ,  a s  a  

p r a c t i c a l  m a t t e r ,  pay  t h e  " S u p p o r t  Enforcement  H e a r i n g  O f f i c e r s , "  

m o n i t o r  t h e i r  t i m e  and p e r f o r m a n c e ,  p r o v i d e  t h e i r  equ ipmen t  and 

s t a f f  and o t h e r w i s e  s e v e r e l y  i m p a i r  t h e i r  i ndependence .  T h i s  is 

i n  f a c t  t h e  manner i n  which  many s u c h  h e a r i n g s  o f f i c e r s  a r e  

p r e s e n t l y  funded  b o t h  i n  F l o r i d a  and  e l s e w h e r e .  To a l l o w  f u n d i n g  

by an  i n t e r e s t e d  p a r t y  t o  t h e s e  a c t i o n s ,  w i t h o u t  g r a n t i n g  t h e  

o p t i o n  o f  p e r m i t t i n g  h e a r i n g s  b e f o r e  i n d e p e n d e n t  and C o n s t i t u t i o n -  

a l l y  c o n s t i t u t e d  J u d i c i a l  O f f i c e r s  is  u n c o n s t i t u t i o n a l .  F u r t h e r ,  

s u c h  f u n d i n g  is a  f a c i a l  s l u r  o n  t h e  i n d e p e n d e n c e  o f  t h e  C o u r t s ,  

n o t w i t h s t a n d i n g  v a r i o u s  c o n d u i t s  which  a r e  u s e d  t o  " i n d i r e c t l y "  

c h a n n e l  t h e  n e c e s s a r y  f u n d s  f rom t h e  Depa r tmen t  o f  H e a l t h  and  

R e h a b i l i t a t i v e  S e r v i c e s  t o  t h e  J u d i c i a r y ' s  h e a r i n g s  o f f i c e r s .  

6. R u l e  1 .491  is  u n n e c e s s a r y  e x c e p t  t o  t h e  Depa r tmen t  o f  

H e a l t h  and R e h a b i l i t a t i v e  S e r v i c e s ,  b e c a u s e  it p e r m i t s  t h e  Depa r t -  

ment o f  H e a l t h  and R e h a b i l i t a t i v e  S e r v i c e s  t o  e f f e c t  t h e  u n d e s i r -  

a b l e  s i t u a t i o n  a f o r e s a i d .  The p r e s e n t  R u l e  1.490 i s  a d e q u a t e  t o  

meet t h e  n e e d s  o f  l i t i g a n t s  and t h e  c o u r t s  r e g a r d i n g  - a l l  m a t t e r s  

p r o p e r l y  r e f e r r e d  f o r  h e a r i n g  b e f o r e  p e r s o n s  o t h e r  t h a n  t h e  

C i r c u i t  J u d g e ( s )  . 
7. S i m i l a r l y ,  Ru le  1 . 4 9 1 ( e ) ( i i i )  is  mere s u r p l u s a g e .  Any 

" h e a r i n g  o f f i c e r "  o r  " m a s t e r "  h a s  t h e  i n h e r e n t  a u t h o r i t y  t o  a c c e p t  

s t i p u l a t i o n s .  

8. R u l e  1 . 4 9 1 ( f ) ( i )  and ( i i )  i s  s e n s e l e s s .  I f  R u l e  ( f ) ( i i )  

i s  a d o p t e d  t h e n  R u l e  ( f ) ( i )  i s  u n n e c e s s a r y .  More i m p o r t a n t ,  

however ,  a n  "Orde r "  s h o u l d  n o t  be  e n t e r e d  pr ior  t o  a  r e a s o n a b l e  

o b j e c t i o n  p e r i o d  b e i n g  p r o v i d e d  s i n c e  t o  d o  o t h e r w i s e  d e n i e s  any  

m e a n i n g f u l  r i g h t  o f  a p p e a l  or  p r o t e s t .  P e r s o n s  s u b j e c t  t o  t h i s  

Ru le ,  i f  it is a d o p t e d ,  s h o u l d  h a v e  no f e w e r  r i g h t s  t h a n  p e r s o n s  

b e f o r e  any  J u d g e  or G e n e r a l  M a s t e r .  T h a t  a n  u n f a i r  o r  o n e r o u s  

O r d e r  may be  v a c a t e d  q u i c k l y  d o e s  n o t  b a r  i t s  a d o p t i o n  or  o f f s e t  

t h e  e f f e c t  o f  it b e i n g  a d o p t e d .  MOST IMPORTANT, THIS FEATURE 

( s u b - s e c t i o n  f )  I N  EFFECT MAKES THE HEARING O F F I C E R  A DEFACTO 

J U D G E  SINCE THE J U D I C I A R Y  EFFECTIVELY CONSTITUTES A RUBBER STAMP 

AS TO THE HEARING OFFICER'S ACTIONS. 



9. Upon information and belief this Rule is intended by the 

Department of Health and ~ehabilitative Services to be implemented 

state-wide and is not "a fall back mechanism." 

10. Title IV-D proceedings are, as a practical matter, 

legally equivalent to all family matters where an issue of support 

exists. 

11. The privilege of Oral Argument hereon is requested. 
, - 

DATED this 3 0 ~  day of &A, , 1987. 
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