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PREFACE 

The appellee is the respondent and the appellants are the 
petitioners. The appellee-respondent shall be referred to as 
"Cape Coralff and the appellants-petitioners shall be referred 
to as "Envirogenics" and "Water Services," respectively. 

The following symbol will be used: 

A. - Appendix 



QUESTION PRESENTED 

Whether  t h e  d e c i s i o n  o f  t h e  S e c o n d  D i s t r i c t  C o u r t  o f  Appea l  

i s  e x p r e s s l y  a n d  d i r e c t l y  i n  c o n f l i c t  w i t h  t h e  d e c i s i o n  of  t h e  

F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  i n  Wood-Hopkins C o n t r a c t i n g  Co. 

v .  Roger  J .  Au 6 S o n ,  I n c .  w i t h  r e s p e c t  t o  t h e  s t a t u t o r y  

i n t e r p r e t a t i o n  o f  t h e  e x e m p t i o n  s e t  f o r t h  i n  S e c t i o n  

4 8 9 . 1 0 3 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ?  



SUMMARY OF ARGUMENT 

The d e c i s i o n  o f  t h e  Second  D i s t r i c t  C o u r t  o f  Appea l  i n  t h i s  

c a s e  d o e s  n o t  e x p r e s s l y  o r  d i r e c t l y  c o n f l i c t  w i t h  t h e  same 

i s s u e  o f  l a w  on  t h e  i n t e r p r e t a t i o n  o f  F l o r i d a  S t a t u t e s ,  S e c t i o n  

4 8 9 . 1 0 3 ( 1 ) ,  w i t h  a  d e c i s i o n  r e n d e r e d  by t h e  F i r s t  D i s t r i c t  

C o u r t  o f  Appea l  i n  Wood-Hopkins C o n t r a c t i n g  Company v .  Roger  J .  

Au 6 S o n ,  I n c . ,  354 S o . 2 d  446 ( F l a .  1st  D C A  1 9 7 8 ) .  The Second  

D i s t r i c t  C o u r t  o f  Appea l  h a s  p r o v i d e d  a  d e t a i l e d ,  e x h a u s t i v e  

s t a t u t o r y  i n t e r p r e t a t i o n  o f  S e c t i o n  4 8 9 . 1 0 3 ( 1 ) ,  F l o r i d a  

S t a t u t e s ,  w i t h  r e s p e c t  t o  w h e t h e r  a n  e x e m p t i o n  e x i s t s  f o r  

c o n t r a c t o r s  p e r f o r m i n g  work on  u t i l i t i e s .  The Wood-Hopkins 

c a s e  p r o v i d e s  a  g e n e r a l i z a t i o n  w i t h o u t  c o m p r e h e n s i v e  a n a l y s i s  

o f  t h e  e x e m p t i o n  f o r  a l l  c o n t r a c t o r s  on  u t i l i t y  p r o j e c t s .  

A c c o r d i n g l y ,  t h e  Wood-Hopkins C o u r t  was n o t  s q u a r e l y  p r e s e n t e d  

w i t h  t h e  same q u e s t i o n  a s  t h e  p r e s e n t  C o u r t ,  a l t h o u g h  i t s  

o p i n i o n  d o e s  e s p o u s e  t o  t h e  i n t e r p r e t a t i o n  a r g u e d  by t h e  

A p p e l l a n t s .  T h i s  C o u r t  n e e d  n o t  e x e r c i s e  i t s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  b e c a u s e  t h e  d e c i s i o n  o f  t h e  Second  D i s t r i c t  C o u r t  

o f  A p p e a l s  r e s o l v e s  t h e  mean ing  o f  t h e  e x e m p t i o n s  a s  s e t  f o r t h  

i n  S e c t i o n  4 8 9 . 1 0 3 ( 1 ) ,  F l o r i d a  S t a t u t e s ,  by v i r t u e  of  t h e  

i n d e p t h  a n a l y s i s  p r o v i d e d  by t h e  C o u r t .  



ARGUMENT 

THE DECISION OF THE SECOND DISTRICT COURT OF APPEAL IN THE 
PRESENT CASE I S  NOT EXPRESSLY AND DIRECTLY IN CONFLICT WITH THE 
DECISION OF THE FIRST DISTRICT COURT OF APPEAL IN WOOD-HOPKINS 
CONTRACTING C O .  V .  ROGER J .  AU 6 SON, INC. , O N  THE STATUTORY 
TNTERPRETATION OF THE EXEMPTION FOR CONTRACTORS U N D E R  SECTION 
4 8 9 . 1 0 3 ( 1 )  EECAUSE WOOD-HOPKINS WAS NOT SQUARELY PRESENTED WITH 
THE SAME QUESTION OF LAW. 

I n  t h e  p r e s e n t  c a s e ,  t h e  Second  D i s t r i c t  C o u r t  o f  Appea l  

was p r e s e n t e d  w i t h  a  q u e s t i o n  o f  s t a t u t o r y  c o n s t r u c t i o n  w i t h  

r e s p e c t  t o  w h e t h e r  a p p e l l a n t  r e q u i r e d  a  l i c e n s e  a s  a  g e n e r a l  

c o n t r a c t o r  u n d e r  C h a p t e r  4 8 9 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  o r  was 

exempt  f rom - the  l i c e n s i n g  r e q u i r e m e n - t s  by v i r t u e  o f  S e c t i o n  

4 8 9 . 1 0 3 ( 1 ) ,  F l o r i d a  S t a t u t e s .  The s e c t i o n  i - n t e r p r e t e d  by t h e  

Second D i s t r i c t  C o u r t  o f  Appea l  r e a d s  a s  f o l l o w s :  

4 8 9 . 1 0 3  E x e m p t i o n s .  - T h i s  a c t  d o e s  n o t  
a p p l y  t o :  

( 1 )  C o n t r a c t o r s  i n  work on  b r i d g e s ,  r o a d s ,  
s t r e e t s ,  h i g h w a y s ,  r a i l r o a d s ,  o r  u t i l i t i e s  
and  s e r v i c e s  i n c i d e n t a l  t h e r e t o .  

The Second  D i s t r i c t  C o u r t  o f  Appea l  f o u n d  t h a t  t h e  word 

" u t i l i t i e s "  d i d  n o t  c o n s  t i  t u t e  a  s e p a r a t e  c a t e g o r y  f o r  a n  

e x e m p t i o n  o f  a  c o n t r a c t o r  l i k e  t h e  c a t e g o r y  o f ,  ".  . . b r i d g e s ,  

r o a d s ,  s t r e e t s ,  h i g h w a y s ,  and  r a i l r o a d s  . I 1  The s t a t u t o r y  

i n t e r p r e t a t i o n  o f f e r e d  by t h e  Second  D i s t r i c t  C o u r t  o f  Appea l  

d e a l t  w i t h  S e c t i o n  4 8 9 . 1 0 3 ( 1 )  and how t h i s  e x e m p t i o n  was 

i n t e r r e l a t e d  w i t h  S e c t i o n  4 8 9 . 1 0 3 ( 5 )  w h i c h  g r a n t e d  a n  e x e m p t i o n  

t o ,  " P u b l i c  u t i l i t i e s  o n  c o n s t r u c t i o n ,  m a i n t e n a n c e ,  and  

d e v e l o p m e n t  work p e r f o r m e d  by t h e i r  e m p l o y e e s ,  w h i c h  work i s  

i n c i d e n t a l  t o  t h e i r  b u s i n e s s  . I 1  The C o u r t  i n t e r r e l a t e d  t h e s e  

s e c t i o n s  and d e  t e r m i n e d  t h a t  , 

3  



If Section 489.103(1) were meant to be 
constructed as appellants argue, to exempt 
all utilities, i t  would not have been - 
necessary to include Section 489.103(5), 
which exempts public utilities in regard to 
construction, maintenance, and development 
work performed by their own employees. 

The present case is far reaching when compared to the 

Wood-Hopkins case because Wood-Hopkins only provided a 

conclusion on the exemption granted to contrac tors under 

489.114(1) (the predecessor of 489.103(1)) without providing a 

detailed statutory interpretation as was applied by the Second 

District Court of Appeal. Wood-Hopkins merely provided a 

cursory review of 489 Florida Statutes, Section 468.114, and 

concluded in a footnote tha-t Florida Sta-tute, Section 

468.114(1), "expressly exempts 'contractors in work on . . . 
utilities and services incidental thereto' from registration." 

Wood-Hopkins Contracting Co. v. Roger J. Au Son, Inc., 354 

So.2d 446, 448 (Fla. 1st DCA 1978). Accordingly, the 

reasonable conclusion to be drawn from a review of Wood-Hopkins 

is that the Court never exhaustively reviewed the exemption 

requirements under Section 468.114 because i t  never noticed 

468.114(6) which is almost identical to 489.103(5) which 

exempts public utilities on certain construction and 

maintenance work performed by their employees. 



I n  t h e  p r e s e n t  c a s e ,  t h e  Second  D i s t r i c t  C o u r t  o f  Appea l  

s t a t e d  t h a t ,  

. , . we a l s o  r e a l i z e  t h a t  w e  a r e ,  o r  may 
b e ,  i n  c o n f l i c t  w i t h  Wood-Hopkins 
C o n t r a c t i n g  Co. v .  Roger  J .  Au F, S o n ,  I n c . ,  
354 S o . 2 d  446 ( F l a .  1 s t  DCA 1 9 7 8 ) .  Whi le  i t  
a p p e a r s  f rom Wood-Hopkins t h a t  t h e  C o u r t  
t h e r e  was n o t  s q u a r e l y  p r e s e n t e d  w i t h  t h i s  
q u e s t i o n ,  t h e  O p i n i o n  d o e s  e s p o u s e  t h e  
i n t e r p r e t a t i o n  a r g u e d  by a p p e l l a n t s  h e r e .  

A c c o r d i n g l y ,  t h e  Second D i s t r i c t  C o u r t  o f  Appea l  r e a l i z e d  t h a t  

Wood-Hopkins d i d  n o t  p r o v i d e  t h e  d e t a i l e d  s t a t u t o r y  

i n t e r p r e t a t i o n  a s  i t  d i d  i n  p r o v i d i n g  t h e  s t a t u t o r y  

i n t e r p r e t a t i o n  o f  S e c t i o n  4 8 9 . 1 0 3 ( 1 ) ,  a n d  a s  s u c h ,  t h e  d e c i s i o n  

o f  t h e  Second  D i s t r i c t  C o u r t  o f  A p p e a l  i s  n o t  e x p r e s s l y  and  

d i r e c t l y  i n  c o n f l i c t  w i t h  t h e  d e c i s i o n  o f  t h e  F i r s t  D i s t r i c t  

C o u r t  o f  Appea l  s i n c e  t h e  q u e s t i o n  o f  l aw was n o t  s q u a r e l y  

a d d r e s s e d .  



CONCLUSION 

By r e a s o n  o f  t h e  r e v i e w  of  t h e  Second  D i s t r i c t  C o u r t  o f  

Appeal  s t a t u t o r y  i n t e r p r e t a t i o n  o f  S e c t i o n  4 8 9 . 1 0 3 ( 1 )  when 

compared t o  t h e  l i m i t e d  a n a l y s i s  made by t h e  F i r s t  D i s t r i c t  

C o u r t  o f  Appea l  i n  Wood-Hopkins C o n t r a c t i n g  Co. v .  Roger  J .  Au 

6 S o n ,  I n c . ,  354 So .2d  446 ( F l a .  1 s t  DCA 1 9 7 8 ) ,  i t  i s  a p p a r e n t  

t h a t  t h e  F i r s t  D i s t r i c t  C o u r t  was n o t  s q u a r e l y  p r e s e n t e d  w i t h  

same q u e s t i o n ,  and a s  s u c h ,  t h i s  C o u r t  s h o u l d  n o t  e x e r c i s e  i t s  

d i s c r e t i o n a r y  j u r i s d i c t i o n .  

R e s p e c t f u l l y  submi t  t e d ,  

&sf/ 
~ ' ILLIAM M .  POWELL 
C i  t y  At t o r n e y  
CITY OF CAPE CORAL 
P o s t  O f f i c e  Box 150027  
Cape C o r a l ,  FL 33915-0027 
T e l e p h o n e :  ( 8 1 3 )  574-0533  
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