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STATEXTENT OF THE CASE AND F A C T S  

I Therion Frierson, respondent to the above cited case, was 
arrested on Febuary 27,1985, for the allege offense of burglary 
to a structure, On March 20, 1985, I respondent, was charged by 
information with burglary to a structure, I pleaded not guilty 
and was found guilty by jury on June 26, 1985, The trial judge, 
reason for departing from the recommended guideline sentence of 
two and one half gears to three and one half years, was that he 
found me to be a habitual offender, and sentenced me to ten yeas. 

It appears that the petitioner has procedurally defaulted, when 
the petitioner submited their brief on jurisdiction 
14, 1987, at that time, the fifth DCA still helded jurisdiction 
over the same case, It wasn't until September 16, 1987 that the 
fifth DCA granted the petitioner's mothon to stay mandate, thus 
relinguishing it's jurisdiction, Moreover, I am sure the fifth DCA 
also procedurally errored when that court granted the petitioner's 
motion to stay mandate, See F1, R. 0. Cr. P, Rule 9.340 (a) (b) 
which requires the issuance of the mandate. 

on September 

There are no conflicts between the 1st DCA and the 2nd DCA as 
stated in the petitioner's brief on jurisdiction, simply because 
the Whitehead v, State, deceision itself is retroactive, and here 
recently, the 1st DCA and 2nd DCA has receded from their holding 
in the pasp, 



SUMMARY OF ARGUMENT 

I t s  c l a i r  t h a t  t h e  p e t i t i o n e r ' s  b r i e f  on j u r i s d i c t i o n  revolves  
s t r i c t l y  around the  r e t r o a c t i v e  aspec t  of t h e  Whitehead 
and whether o r  no t ,  should it apply t o  mp case. 
Apparently the p e t i t i o n e r ,  haven't  r e a l l y  research  t h e  Whitehead 
case ,  because i f  so ,  t h e  p e t i t i o n e r ,  would have discovered tha t  
t h e  Whitehead dec i s ion  i t s e l f ,  i s  r e t r o a c t i v e ,  being t h a t  t h e  deci-  
s i o n  i s  based on a occurence d a t i n g  back, The i n i t i a l  proceeding of 
the  Whitehead, case was i n s t i t u t e d  i n  1985, a f t e r  t h e  holding by 
t h i s  cour t  i n  Hendrix v, State,,475 So. 2nd 1218 F1, 1985. P@ contem- 
t i o n  throughout my F1. R, 0 ,  C r .  P. Rule 3,800 (a) motion, were and 
s t i l l  the  same as Whitehead, contention. 

dece is ion ,  



ARGUMENT 

During my direct appeal to the fifth district court of appeal, I 

was precluded by state law from challenging the illegal sentence 

of (10) ten years on the ground that the trial judge departed the 

recommended or from the recommended guideline sentence because (he) 

the judge determine I was a habitual offender. See Vicknair V, 

State, 483 So. 2d 896 Pla. 5th. DCA, and Howard V. State, 419 So, 

2d 216 Pla, 5th. DCA. However, I did attempted on my own to inject 

this ground in my appeal, but as this court can see from appendix 

(a) I was prevented. 

The rationale for the fifth district court reversal was answered 

and argued during the Whitehead, decision of 1986. I ask this court 

to take note that the appellant Whitehead, was also sentenced under 

the 1983, October 1, sentencing guideline. I farther explains, The 

case of Whitehead, was initiated in 1985, and this honorable court 
helded on October 30, 1986, that the habitual offender status was 

an invalid reason to depart from the recommended guideline sentence. 

See Whitehead V. State,467 So. 2d 779 F1 1st. DCA 1986. This court 

must recognize that all other DCA court's are now adhering to the 

controlling decision of Whitehead, see Brooks V, State, P.L.W. 1484 

Pl.lst. DCA June 16, 1987 , Williamson v. State, F.L,W. 1656 F1,4th, 

DCA July 8, 1987, and H a l l  v, State, F.L.W. l9OlF1. 1st. DCA Aug- 

ust 5, 1987. 



I a m  su re  t he  holding by t h e  2d DCA i n  t h e  McCuiston v.State ,  

c e r t a i n l y  c o n f l i c t s  wi th  t h i s  c o u r t ' s  i n t e r p e r t a t i o n  of t h e  

r e t r o a c t i v e  aspec t  of t h e  Whitehead, r u l i n g ,  however, s ince  t h i s  

holding i n  t h e  McCuiston, case by t h e  2d DCA, t h a t  c o u r t ,  has 

r e j e c t e d  t h e  McCuiston, holding. See 

2063 2d DCA August 21, 1987. 

Zinnermon v. S t a t e ,  P.LW. 

The main i s s u e  by the  p e t i t i o n e r ,  and i n  t h e  p e t i t i o n e r ' s  anrgument, 

i s  whether o r  not  t h e  Whitehead, dec i s ion  should be appl ied  r e t r o -  

ac t ive .  I t h i n k  the  r econs ide ra t ion  by t h e  1st. DCA answered t h a t  

ques t ion  when i t  reversed it own previous p o s i t i o n  i n  Kiser  v. S t a t e  

505 So. 2d 9 P1. 1st. DCA 1987. And he ld  t h a t  Whitehead, could be 

u t i l i z e d  i n  a r e t r o a c t i v e  c o l l a t e r a l  a t t a c k  upon a sentence. 

I n  regards  t o  t h e  p e t i t i o n e r ' s  a s s e r t i o n  contained i n  i t ' s  b r i e f  

on j u r i s d i c t i o n  page 5, I t o t a l l y  d i sag ree ,  where i t  s t a t e s  t h a t  

" the  a c t u a l  two-pronged holding i n  Whitehead,does nothing more than  

r e j e c t  t he  opera t ion  of  s e c t i o n  775 . 084" However, I do agree wi th  

t h e  f i f t h  DCA opinion of July 2,  1987, where said opinion expla ins  

" depar ture  may be a v a i l i a b l e  i n  t h i s  case" 

explained,  "upon remand f o r  resentenc ing  t h e  t r i a l  judge o r  cour t ,  

may not  e n t e r  a depar ture  sentence i n  excess of f i v e  years" Thus 

y e t  allowing use of t he  named sec t ion .  B u t  I would l i k e  t o  po in t  

o u t  t o  t h i s  c o u r t ,  t h e  p e t i t i o n e r  can not  use said s e c t i o n  f o r  

sanc t ion ,  because none of t h e  requirements were adhere t o  by t h e  

t r i a l  court .  

The opinion f a r t h e r  



Moreover, the p e t i t i o n e r  has other  basis f o r  an enhancment 

of sentence than the  habi tual  offender s t a t u t e ,  which were cer ta in-  

l y  decleared inva l id  by t h i s  court  i n  the Whitehead, decision. See 

Whitehead v. S t a t e ,  467 So. 2d 779 . Going back i n  time, i n  Hendrix 

V. S t a t e ,  475 So. 2d 1218 3'1. 1985. This court  a l so  helded t h a t  

wr i t ten  and convincing reason sha l l  r e f l e c t  on one 's  scoresheet 

as reason f o r  departure,  which i n  my case the t r i a l  court  choose 

t o  omit.  See appendix (b)  I think t h i s  court  w i l l  agree,  a l s o  see 

Clement v. S t a t e ,  F.L.W. 1547 F1.4th.DCA July 3, 1987. Also see 

Pat terson v. S t a t e ,  F.L.W. 1796 F1. 2DCA July 24, 1987. I n  r e f e r ,  

t o  the p e t i t i o n e r  ' s  conclusion of argument on page 6, and 7 of  the 

br ie f  on ju r i sd i c t ion ,  The p e t i t i o n e r ' s  argument appears be n i t t e d  

together  by one weak and misinterper ted opinion of the 2DCA i n  the 

McCuiston case,  which more o r  l e s s  has been abandon see co l lec t ion  

which i s  a t tach  herein,  I n  regards t o  page 7 of b r ie f  by pe t i t i one r  

the conclusion of said br ief  argument, I want t o  point  out i n  re fere  

nce t o  t h a t  appeal by pe t i t ioner .  Where p e t i t i o n e r  requests  f o r  

an increase i n  the m a x .  sentence under appropriate circumstances t o  

allow an increased sentence under a departure f o r  reason other  than 

the habi tual  s t a t u s ,  I say t o  t h i s  court ,  which I have once before 

proven, t h a t  there  a re  no va l id  reason t o  support the p e t i t i o n e r ' s  

request o r  departure. 



QUOTATIONS OF THE FLORIDA SUPREME COURT 

(1) 
'I To permit departure base on the criteria of the habitual off- 

ender statute, however, would confllict with our holding 

Hendrix v. State, 475 So. 2d 1218 3'1. 1985". 

( 2 )  

in 

If we permit application of the enhanced penalties available 

under the habitual offender statute to sentence without parole ', 
statutory habitual offenders would receive hasher sentences than 

those the legislature originally envisioned in the enacting habit- 

ual offender statute". 

( 3 )  
"Accordling, we can not aEree with the district court when it finds 

that habitual offender status is adequate reason to depart from the 

recommended guideline sentence". 

(4) 

"Because the trial court used the habitual offender status as it 

reason f o r  departing from the guideline in sentencing h&i-tghzad, 

we must remand with directions to district court to return the mat- 

ter to the trial court for resentencing in accordance with this 

opinion''. 

The above quotations of the Florida State Supreme Court seems to 

render the petitioner's attempt to invoke this court's discretionary 

jurisdiction pointless. 
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C O N C L U S I O N  

Therefore, based on the foregoings, I ask this court to reject 

the petitioner's move to invoke this court's discretionary 

jurisdiction, and consider the fact, that I respondent, have 

legal serve my legal sentence of three and one half years, thus 

warranting release from prison at forthwith. To detain me longer 

in prison would only serve to deprive me of the rights afforded 

me under the Florida Constitution as well as the fourteen amend- 

ment of the United States Constitution, which guarantees me due 

process and equal protection under the law. 

I farther request that this court refuse to reconsider the petit- 

ioner's issue which has already been answered by this court in 

Vicknair v, State, 483 So, 2d 896 F1. 5th. DCA. and order the 

mandate issued as justice requires. Or if this court must consider 

the petitioner's semi appeal after apparently procedurally default- 

ing, I request to be granted a supersedes appeal R. 0. R bond, 

based on the merit contained in appendix (c) 
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