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ARGUMENT 

I 

Trial Counsel's Ineffectiveness at the Guilt 
and Penaltv Phases 

F o r  i t s  p r i m a r y  d e f e n s e ,  t h e  S t a t e  c o n t e n d s  t h i s  C o u r t  

c a n n o t  r e a c h  t h e  m e r i t s  of t h e  p r e j u d i c e  c o m p o n e n t  o f  t h e  

e f f e c t i v e  a s s i s t a n c e  c l a im b e c a u s e  t h e  " law of t h e  case" pre- 

c l u d e s  i t .  I t  a r g u e s  t h a t  i n  r e v i e w i n g  c o u n s e l ' s  f a i l u r e  t o  

p r e v e n t  o r  p r e s e r v e  e r r o r s ,  t h i s  C o u r t ' s  d i r e c t  appeal f i n d i n g s  

end  t h e  i n q u i r y  i n t o  a n y  r e s u l t i n g  p r e j u d i c e .  The S t a t e  s a y s  ' I . . .  

t h e r e  is n o  q u e s t i o n  t h a t  t h e s e  i s s u e s  h a v e  a l r e a d y  b e e n  liti- 

g a t e d  and d e c i d e d  a g a i n s t  a p p e l l a n t .  Ergo, i f  t h e s e  i s s u e s  f a i l  

p u r s u a n t  t o  a d i r e c t  appea l ,  i t  f o l l o w s  t h a t  a p p e l l a n t  c o u l d  

n e v e r  p r e v a i l  w i t h  t h e s e  issues p u r s u a n t  t o  a c o l l a t e r a l  a t t a c k , "  

A n s .  B r f .  4 3  ( e m p h a s i s  s u p p l i e d ) .  -- See a l so  Ans. B r f .  28,  30 ,  

37 ,  41-44. 

S u c h  a c r e a t i v e  a p p l i c a t i o n  o f  t h e  " l a w  o f  t h e  case" 

d o c t r i n e  would c e r t a i n l y  l i g h t e n  t h e  p o s t - c o n v i c t i o n  c a s e l o a d ,  

b u t  i t  is  n o t  t h e  law. T h i s  C o u r t ' s  r e v i e w  o f  g u i l t  and p e n a l t y  

p h a s e  i s s u e s  on  d i r e c t  appeal,  f o r  i n s t a n c e ,  d i d  n o t  p r e v e n t  i t  

from o r d e r i n g  a new a p p e a l  i n  W i l s o n  v .  W a i n w r i g h t ,  474 So.2d 

1 1 0 2  ( F l a .  1 9 8 5 ) .  I n  W i l s o n  t h i s  C o u r t  r e j e c t e d  t h e  s i m i l a r  

a r g u m e n t  of t h e  s t a t e  t h a t  r e v i e w  of i s s u e s  o n  d i r e c t  appea l  

" c u r e d "  t h e  d e f i c i e n c i e s  o f  a p p e l l a t e  c o u n s e l .  S i m i l a r l y ,  i n  

J o h n s o n  ( P a u l )  v .  W a i n w r i g h t ,  498  S o . 2 d  9 3 8  (Fla. 1 9 8 7 ) ,  t h i s  

C o u r t  v a c a t e d  t h e  c o n v i c t i o n s  a n d  s e n t e n c e s  b e c a u s e  of i n -  



e f f e c t i v e  a s s i s t a n c e ,  u s i n g  p r e c i s e l y  t h e  r a t i o n a l e  t h e  s t a t e  

c r i t i c i z e s  here .  T r i a l  c o u n s e l  i n e f f e c t i v e n e s s  c l a ims ,  w h e r e  

s h o w n ,  s i m i l a r l y  u n d e r m i n e  t h e  r e l i a b i l i t y  o f  d i r e c t  appea l  

f i n d i n g s .  

T h e  ca ses  c i t e d  b y  t h e  S t a t e ,  i n  f a c t ,  are e n t i r e l y  a t  o d d s  

w i t h  i t s  a r g u m e n t  t h a t  f a i l u r e  t o  f i n d  d i r e c t  appea l  error  

p r e o r d a i n s  a " n o  p r e j u d i c e "  f i n d i n g  o n  p o s t - c o n v i c t i o n .  

McCrae,l J o h n s o n  ( L a r r y ) , 2  a n d  J o h n s o n  ( M a r v i n ) 3  a l l  h o l d  

i n  r e l e v a n t  p a r t  t h a t  c e r t a i n  i s s u e s  may be b a r r e d  when ra ised 

p o s t - c o n v i c t i o n  o n  t h e i r  merits ,  - n o t  as  i n e f f e c t i v e  a s s i s t a n c e  

claims. I n e f f e c t i v e  a s s i s t a n c e  i s  u n d e n i a b l y  c o g n i z a b l e  p o s t - c o n v i c -  

i o n  u n d e r  F l o r i d a  l a w ,  a n d  t h a t  i s  p r e c i s e l y  t h e  c l a im M r .  

Basset t  h a s  raised. 

T h e  m e r i t s  o f  t h i s  c l a i m  are  c o v e r e d  i n  t h e  i n i t i a l  b r i e f .  

The s t a t e ' s  d i s t o r t i o n  and  m i n i m a l i z a t i o n  of t h e  r e c o r d  i n  i t s  

answer  b r i e f  o t h e r w i s e  s p e a k s  for  i t se l f  .4 

1 McCrae V .  S t a t e ,  510 So.2d 874 ( F l a .  1 9 7 4 ) .  

2 J o h n s o n  v .  W a i n w r i g h t ,  463 So.2d 207  ( F l a .  1 9 8 5 )  

3 J o h n s o n  v .  S t a t e ,  1 3  F.L.W. 201 ( F l a .  A p r .  11, 1 9 8 8 ) .  

4 A p p e l l a n t  w o u l d  l i k e  t o  d r a w  t h i s  C o u r t ' s  a t t e n t i o n  t o  i t s  
d e c i s i o n  i n  Cooper v .  Dugger ,  1 3  FLW 312 ( F l a .  May 1 2 ,  1 9 8 8 ) ,  
d e c i d e d  s i n c e  t h e  i n i t i a l  b r i e f  was f i l e d .  I n  Cooper, t h e  
C o u r t  g r a n t e d  H i t c h c o c k  re l ie f  f i n d i n g  h a r m f q l  error i n  p a r t  
b e c a u s e  of e v i d e n c e  r e l a t i n g  t o  t h e  c o - d e f e n d a n t ' s  v i o l e n t  
n a t u r e  a n d  d o m i n a n c e .  M r .  B a s s e t t  h a s  p r o f e r r e d  s i m i l a r  
e v i d e n c e ,  a n d  t h e  p o s t - c o n v i c t i o n  c o u r t  b e l o w  r e f u s e d  t o  
a d m i t  much of i t .  T h i s  p o i n t  i s  b r i e f e d  a t  I B  5 o f  t h e  
i n i t i a l  b r i e f ,  b e g i n n i n g  a t  Page 7 5 .  The  s t a t e  w r o n g l y  
c o n t e n d s  t h e  e v i d e n c e  r e l a t i n g  t o  t h e  c o - d e f e n d a n t  C o x  is n o t  
r e l e v a n t ,  Ans. B r f .  66-69, a p o i n t  r e f u t e d  by  Cooper. 
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I1 

L i m i t a t i o n  o n  Mi t iga t ion  

T h e r e  r e a l l y  i s  n o  d o u b t  t h a t  t h e  w e i g h t y  a d v i s o r y  o p i n i o n  

of t h e  j u r y  was corrupted b y  u n c o n s t i t u t i o n a l l y  l i m i t i n g  i n s t r u c -  

t i o n s .  T h e  s t a n d a r d  r e c e n t l y  a n n o u n c e d  by t h e  U n i t e d  S t a t e s  

Supreme C o u r t  c o n t r o l s  h e r e :  

T h e  c r i t i c a l  q u e s t i o n ,  ... i s  w h e t h e r  p e t i -  
t i o n e r ' s  i n t e r p r e t a t i o n  of t h e  s e n t e n c i n g  
process  is o n e  a r e a s o n a b l e  j u r y  c o u l d  h a v e  
drawn from t h e  i n s t r u c t i o n  g i v e n  b y  t h e  t r i a l  
j u d g e . .  . . 

M i l l s  v .  M a r y l a n d ,  56 U.S.L.W. 4503,  4506 ( J u n e  7 ,  1 9 8 8 )  ( c i t i n g  

F r a n c i s  v .  F r a n k l i n ,  4 7 1  U.S .  307, 315-16 ( 1 9 8 5 ) .  C lea r ly ,  M r .  

Bas se t t ' s  a d v i s o r y  j u r y  was l i m i t e d .  

T h e  l i m i t a t i o n  i s  n o t  ha rmless .  A c a p i t a l  s e n t e n c i n g  

d e c i s i o n  t o  d i s p e n s e  mercy is  f r e q u e n t l y  " d i f f i c u l t  t o  e x p l a i n , "  

McCleskey v.  K e m p ,  1 0 7  S . C t .  1756,  1777 ( 1 9 8 7 ) ,  b a s e d ,  a s  i t  m u s t  

be,  o n  i n n u m e r a b l e  f a c t o r s .  " [ I l t  is  t h e  j u r y ' s  f u n c t i o n  t o  make 

t h e  d i f f i c u l t  and  u n i q u e l y  human j u d g m e n t s  t h a t  d e f y  c o d i f i c a t i o n  

a n d  t h a t  ' b u i l [ d ]  d i s c r e t i o n ,  e q u i t y ,  a n d  f l e x i b i l i t y  i n t o  a 

l e g a l  s y s t e m .  McCleskey ,  1 0 7  S . C t .  a t  1 7 7 7 .  T h e  j u r y  was 

a l lowed  n o  s u c h  f l e x i b i l i t y  h e r e .  "The p o s s i b i l i t y  t h a t  pet i -  

t i o n e r ' s  j u r y  c o n d u c t e d  i t s  t a s k  i m p r o p e r l y  c e r t a i n l y  is  g r e a t  

e n o u g h  t o  r e q u i r e  r e s e n t e n c i n g . "  M i l l s ,  56  U . S . L . W .  a t  4502. 

( e m p h a s i s  s u p p l i e d ) .  

I .  

The d e a t h  s e n t e n c e s  are d u e  t o  b e  v a c a t e d .  

- 3 -  
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I11 

Knowing U s e  of False Evidence 

T h e  S t a t e ' s  s u r p r i s i n g  c o n t e n t i o n  i s  t h a t  i t s  a g e n t s  c a n  

knowing ly  u s e  p e r j u r e d  t e s t i m o n y  w i t h o u t  r e c o u r s e  t o  t h e  d e f e n -  

d a n t ,  so  l o n g  a s  t r i a l  c o u n s e l  h a s  b e e n  p r o v i d e d  w i t h  documen t s  

showing t h e  f a l s i t y .  Ans. B r f . a t  80 .  Those  days of gamesmanship 

a r e  l o n g  g o n e .  T h e  Due Process C l a u s e  p r o h i b i t s  t h e  S t a t e  f rom 

o b t a i n i n g  a c o n v i c t i o n  b y  k n o w i n g l y  u s i n g  f a l s e  t e s t i m o n y ,  a n d  

a n y  c o n v i c t i o n  so o b t a i n e d  must  b e  se t  a s i d e  w h e t h e r  t h e  tes t i -  

mony i s  u s e d  w i t h  o r  w i t h o u t  t h e  k n o w l e d g e  of t r i a l  c o u n s e l .  

U n i t e d  S t a t e s  v .  A g u r s ,  427  U.S. 97 ( 1 9 7 6 ) ;  Mooney v .  Holohan,  

297 U.S. 1 0 3  ( 1 9 3 5 ) .  

T h e  a l l e g a t i o n s  a n d  s u p p o r t i n g  d o c u m e n t a t i o n  make  o u t  a 

s t r o n g  case of knowing u s e  o f  f a l se  t e s t i m o n y ,  and a n  e v i d e n t i a r y  

h e a r i n g  i s  r e q u i r e d .  S e e  S t a t e  v .  C r e w s ,  477  S o . 2 d  9 8 4  ( F l a .  

1 9 8 5 ) .  

CONCLUSION 

W h e r e f o r e ,  A p p e l l a n t  r e s p e c t f u l l y  r e q u e s t s  t h i s  C o u r t  

r e v e r s e  t h e  O r d e r  of t h e  t r i a l  c o u r t  a n d  v a c a t e  t h e  c o n v i c t i o n s  

and  s e n t e n c e s .  

Respec t fu l ly  s u b m i t t e d ,  

STEVEN H MALONE 
Spec i a l  Appo in ted  R e p r e s e n t  a i v  e 
O f f i c e  of t h e  Capi ta l  Col la te ra l  

R e p r e s e n t a t i v e  
301  N o r t h  O l i v e  Avenue 
West Palm Beach,  F l o r i d a  33401 
( 4 9 7 )  820-2150 
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C E R T I F I C A T E  OF S E R V I C E  

I HEREBY C E R T I F Y  t h a t  a copy h e r e o f  h a s  been f u r n i s h e d  by 

m a i l  t o  B R I A N  BAYLY,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  1 2 5  N o r t h  

R i d g e w o o d  A v e n u e ,  4 t h  Floor, D a y t o n a  B e a c h ,  F l o r i d a ,  t h i s  

2?45 day of J u n e ,  1988. 
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