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I N  THE SUPREME COURT O F  FLORIDA 

STATE O F  F L O R I D A ,  
1 

P e t i t i o n e r ,  ) 
) 

V S  . 
STATE O F  F L O R I D A ,  

R e s p o n d e n t .  ) 
\ 

CASE NO. 7 1 , 2 2 1  

STATEMENT OF THE CASE AND FACTS 

R e s p o n d e n t  accepts t h e  s t a t e m e n t  of t h e  case and 

f ac t s  se t  f o r t h  i n  P e t i t i o n e r ' s  B r i e f  on J u r i s d i c t i o n .  



SUMiiRY OF ARGUMENT 

The d e c i s i o n  -- s u b  j u d i c e  i s  c o r r e c t .  Where an  

a c c u s e d ' s  recommended s e n t e n c e  i s  12-30 months - o r  Community 

C o n t r o l ,  a  t r i a l  c o u r t  may n o t  impose b o t h  s a n c t i o n s  w i t h o u t  

g i v i n g  c l e a r  and conv inc ing  r e a s o n s  f o r  d e p a r t u r e .  To khe 

e x t e n t  t h a t  F r a n c i s  v .  S t a t e ,  487 So.2d 348 ( F l a .  2d DCA 1986) 

s u g g e s t s  o t h e r w i s e ,  it h a s  been i m p l i c i t l y  o v e r r u l e d  i n  

S t a t e  v.  Mes tas ,  507 So.2d 587 ( F l a .  1 9 8 7 ) .  

T h i s  c o u r t  h a s  r e f u s e d  t o  review t h e  i s s u e  r a i s e d  

h e r e  i n  S t a t e  v .  Hankey, F l a .  Sup. C t .  c a s e  number 70,548,  

r ev iew d e n i e d  September 1 8 ,  1987. 



ARGUMENT 

WHETHER THE OPINION OF THE DISTRICT 
COURT OF APPEAL, FIFTH DISTRICT, 
I N  GORDON V .  STATE, 1 2  FLW 2086 
( F l a .  5 t h  DCA Aug. 27, 1 9 8 7 ) ,  
DIRECTLY AND EXPRESSLY CONFLICTS WITH 
FRANCIS V .  STATE, 487 So.2d 348 ( F l a .  
2d DCA 1 9 8 6 ) ,  ON THE SAVE 

Respondent does  n o t  d i s p u t e  t h a t  F r a n c i s  v .  S t a t e ,  

487 So.2d 348 ( F l a .  2d DCA 1986) c o n t a i n s  language which 

a p p e a r s  t o  be i n  d i r e c t  c o n f l i c t  w i t h  t h e  h o l d i n g  of  t h e  F i f t h  

D i s t r i c t  sub  j u d i c e .  However, Respondent a s s e r t s  t h a t  such 

c o n f l i c t i n g  language i s  i n s u f f i c i e n t  t o  e s t a b l i s h  t r u e  

c o n f l i c t  whereby t h i s  Cour t  may o r  s h o u l d  e x e r c i s e  i t s  

d i s c r e t i o n a r y  j u r i s d i c t i o n .  

I n  F r a n c i s ,  s u p r a ,  t h e  d e f e n d a n t  v i o l a t e d  h i s  

p r o b a t i o n  and had a  recommended g u i d e l i n e  range  of any non- 

s t a t e  p r i s o n  s a n c t i o n .  The t r i a l  c o u r t  s e n t e n c e d  him t o  two 

y e a r s  imprisonment fo l lowed  by two y e a r s  community c o n t r o l  

and gave r e a s o n s  f o r  d e p a r t u r e  which w e r e  c h a l l e n g e d  on 

a p p e a l .  The Second D i s t r i c t  Cour t  of  Appeal a f f i r m e d  h o l d i n g  

t h a t  s i n c e  s e n t e n c i n g  fo l lowed  r e v o c a t i o n  a f  p r o b a t i o n ,  t h e  

t r i a l  c o u r t  was p e r m i t t e d  t o  i n c r e a s e  t h e  punishment  one 

c e l l  w i t h o u t  s t a t i n g  any r e a s o n s  f o r  d e p a r t u r e .  The Cour t  

t h e n  obse rved  t h a t  t h e  g u i d e l i n e s  p r o v i d e  t h a t  a  t r i a l  c o u r t  

may impose a  s p l i t  s e n t e n c e  o f  i n c a r c e r a t i o n  fo l lowed  by 

a  p e r i o d  of p r o b a t i o n  up t o  t h e  maximum a u t h o r i z e d  by law. 

The Cour t  t h e n  concluded t h a t  s i n c e  community c o n t r o l  e s s e n t i a l l y  

n 
f u n c t i o n s  a s  a  more r e s t r i c t i v e  form of p r o b a t i o n ,  a  t r i a l  

c o u r t  may impose a  s p l i t  s e n t e n c e  o f  i n c a r c e r a t i o n  fo l lowed  



by a  p e r i o d  of  community c o n t r o l  up  t o  t h e  maximum a u t h o r i z e d  

by Jaw. I n  S t a t e  v .  M e s t a s ,  507 So.2d 587 ( F l a .  1987)  t h i s  

C o u r t  r e c e n t l y  h e l d  t h a t  community c o n t t o l  may not p r o p e r l y  

be  imposed. when t h e  g u i d e l i n e s  c e l l  f o r  any n o n s t a t e  p r i s o n  

s a n c t i o n  w i t h o u t  s t a t i n g  c l e a r  and c o n v i n c i n g  r e a s o n s  f o r  

d e p a r t u r e .  A s  t h i s  C o u r t  n o t e d ,  community c o n t r o l  i s  n o t  

e q u i v a l e n t  t o  p r o b a t i o n  b u t  i s  a  h a r s h  and more s e v e r e  

a l t e r n a t i v e  t o  p r o b a t i o n .  Thus it a p p e a r s  t h a t  t h i s  C o u r t ' s  

d e c i s i o n  i n  S t a t e  v .  M e s t a s ,  s u p r a ,  h a s  i m p l i c i t l y  o v e r r u l e d  

F r a n c i s ,  s u p r a .  C o n s e q u e n t l y ,  no c o n f l i c t  e x i s t s .  - Cf.  

S t a t e  v .  W i l l i a m s ,  195 So.2d 202 ( F l a .  1967)  [ P e t i t i o n  

f o r  r e v i e w  w i l l  b e  d e n i e d  where one  o f  t h e  a l l e g e d l y  c o n f l i c t i n g  

d e c i s i o n s  i s  q u a s h e d ] .  

T h i s  C o u r t  h e a r d  t h e  same a rgumen t s  f rom t h e  s t a t e  

and d e f e n s e  on t h e  q u e s t i o n  o f  j u r i s d i c t i o n  i n  S t a t e  v .  Hankey, 

F l a .  Sup. C t .  c a s e  number 70 ,548 ,  and d e n i e d  r e v i e w  on 

September  1 8 ,  1987.  



CONCLUSION 

Based on the foregoing reasons and authorities, 

Respondent respectfully requests this Honorable Court to 

decline to exercise its discretionary jurisdiction. 

Respectfully submitted, 

JAMES B. GIBSON 
PUBLIC DEFENDER 
SEVENTH JUDICIAL CIRCUIT -- - 

/ / v 
DANIEL J. ~CHAPER 
ASSISTANT PUBLIC DEFENDER 
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Daytona Beach, FL 32014 
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