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DOWLING V. U N I T E D  STATES I S  
INAPPOSITE TO THE CONSTITUTIONAL 
REQUIREMENT OF AN ACCURATE AND 
RELIABLE DEATH SENTENCE PROCEEDING. 

The S t a t e ' s  beg inn ing  p remise  i s  p a r t i a l l y  c o r r e c t ;  

Dowl i n g  removes any  federal  c o n s t i t u t i o n a l  barrier t o  t he  

a d m i s s i b i l i t y  of t h e  similar f a c t  e v i d e n c e  a d m i t t e d  i n  t h i s  

case i n  t h e  g u i l t  o r  i nnocence  phase  o f  t h e  murder t r i a l .  

But see S ta te  v. P e r k i n s ,  349 So. 2d 1 6 1  ( F l a .  1 9 7 7 )  

( F l o r i d a  p r o h i b i t s  t he  a d m i s s i b i l i t y  of any i n f o r m a t i o n  

r e l a t i n g  t o  c r i m i n a l  a c t i v i t y  f o r  which a p e r s o n  has been 

found n o t  g u i l t y ) .  

I t  is  s imply  n o t  t r u e ,  as a r t i c u l a t e d  by t h e  S ta te ,  

t h a t  "none of t h e  a g g r a v a t i n g  f a c t o r s  u t i l i z e d  t o  s u p p o r t  

t h e  d e a t h  p e n a l t y  were s i n g u l a r l y  premised  on t h e  s i m i l a r  

f a c t  ev idence . "  (Answer B r i e f  of Appe l l ee ,  page 1 8 ) .  T h i s  

Cour t  h a s  a l r e a d y  h e l d  d i r e c t l y  t o  t h e  c o n t r a r y  as t o  two  o f  

t h e  t h r e e  a g g r a v a t i n g  f a c t o r s .  Burr  v.  S ta te ,  550 So. 2d 

444, 4 4 6  ( F l a .  1989)  

T h i s  i s  s o  because  t h e r e  is  no e v i d e n c e  t h a t  

p o r t r a y s  how t h e  k i l l i n g  of Steve Hardy a t  t h e  Suwanee 

S w i f t y  conven ience  s t o r e  took  p l a c e .  The s e n t e n c i n g  judge  

s imply  e x t r a p o l a t e d  f r o m  t h e  t e s t i m o n y  of t h e  t h r e e  robbe ry /  

a t t e m p t e d  murder v ic t ims  i n  Brevard County a d e s c r i p t i o n  of 
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how he believed Steve Hardy must have died. 

The murder of Steve Hardy was 
committed in a cold, calculated 
and premeditated manner without 
any pretense of  moral or legal 
justification. Of this, can 
there be any doubt? (TR-320) 

The answer is, of course, there is doubt. Nowhere 

does the record disclose any behavior of Burr consistent 

with the definition of this aggravator. See Harich v. 

Wainwright, 844 F. 2d 1464, 1469 (11th Cir. 1988) (en banc). 

The arrest avoidance aggravator was similarly pre- 

mised totally on similar facts evidence. 

The execution of Steve Hardy 
was committed by Charlie Lewis 
Burr for the purpose of avoiding 
or preventing a lawful arrest 
for the armed robbery of Steven 
Hardy. By his conduct during the 
thirteen-day period which began 
with Steve Hardy's pitiless murder, 
Charlie Burr gave a forceful 
expression to the first principle 
of the code o f  the lawless that 
"dead men tell no tales." That 
Emil Farrell , James Griffin and 
Lloyd Lee live to identify him is 
no testimonial to his marksmanship. 
That they did not join Steve Hardy 
in the bounds o f  death can only be 
attributed t o  the grace of the 
benevolent creator. 

(TR-319). The record is, once again, completely devoid of 

any material information as to Burr's motivation for killing 

Hardy. 
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The trial judge simply drew coclusions not supported 
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by any e v i d e n c e  b e f o r e  him. These e r r o n e o u s  c o n c l u s i o n s  

were premised  on B u r r ' s  conduct  e x h i b i t e d  i n  crimes a l l e g e d -  

l y  o c c u r i n g  a f t e r  S t e v e  Hardy ' s  d e a t h  and f o r  which t h e  

S t a t e  of F l o r i d a  c o u l d  n o t  p rove  when p u t  t o  t h e  t e s t .  

The u l t i m a t e  q u e s t i o n  i s  whether  M r .  Burr  r e c e i v e d  

a fundamen ta l ly  f a i r  and accuarate s e n t e n c i n g  p roceed ing .  

See Zant v .  S t e p h e n s ,  462 U.S. 879, 887-888 ( 1 9 8 3 ) .  The 

misuse  of t h e  s i m i l  ar f a c t  e v i d e n c e  " s i g n i f i c a n t l y  under-  

mines t h e  accuracy o f  a s e n t e n c e  which imposes a punishment  

' un ique  i n  i t s  s e v e r i t y  and i r r e v o c a b i l i D y . ' "  Johnson v.  

Dugger I F. 2d , 4FLW Fed C 1363,  1374 ( 1 1 t h  C i r .  

1 9 9 0 1 ,  c i t i n g  Gregg v .  Georg ia ,  428 U.S. 153 ,  187 ( 1 9 7 6 ) .  

T h i s  Cour t  s h o u l d  n o t  d i s t u r b  i t s  d e c i s i o n  t h a t  

M r .  B u r r ' s  d e a t h  s e n t e n c e  s h o u l d  be v a c a t e d .  The C o u r t  must 

go f u r t h e r  and d i r e c t  t h e  t r i a l  c o u r t  t o  i m p o s e  a l i f e  

s e n t e n c e .  

[ 16 Nor th  Adams S t r e e t  
Quincy ,  F l o r i d a  32351 
( 9 0 4 )  875-4668 

A t t o r n e y  f o r  M r .  Burr  
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I HEREBY CERTIFY that a copy of the foregoing has 

been furnished by United States mail this day of 

October, 1990 to Ms. Carolyn N. Snurkowski, Counsel of 

Record, Assistank Attorney General, The Capitol, Tallahas- 

see, Florida 32399-1050. 
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