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IN THE SUPREME COURT OF FLORIDA 

STATE OF FLORIDA, 

Petitioner, 

V. 

GEORGE BOATWRIGHT, 

Respondent. 

CASE NO. 71,240 

RESPONDENT'S BRIEF ON THE M X R I T S  .-__ ~ -- 

I PRELIMINARY STATEMENT 

Respondent accepts petitioner's preliminary statement. 
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I1 STATEMENT OF THE C A S E  

R e s p o n d e n t  a c c e p t s  p e t i t i o n e r ’ s  s t a t e m e n t  o f  t h e  

case. 
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111 STATEMENT OF THE F A C T S  

For purposes of the narrow issue with which this 

Court is concerned, respondent accepts petitioner’s 

statement of the facts to the extent that t h e  facts are 

accurately stated and relevant. 
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I V  SUMMARY OF THE A R G U M E N T  

T h i s  C o u r t  h a s  h e l d  t h a t  f i r s t  d e g r e e  m u r d e r  i s  t h e  

o n l y  c a p i t a l  f e l o n y  i n  t h e  S t a t e  o f  F l o r i d a  a n d  t h a t  

s e x u a l  b a t t e r y  may b e  c h a r g e d  b y  i n f o r m a t i o n .  A s  s u c h ,  

t h i s  C o u r t  i n t e n d e d  S t a t e  v. E n m u n d ,  4 7 6  S o . 2 d  1 6 5  

( F l a .  1 9 8 5 )  t o  a p p l y  o n l y  t o  f i r s t  d e g r e e  m u r d e r .  
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V A R G U M E N T  

ISSUE PRESENTED 

W H E T H E R  T H E  P R O H I B I T I O N  A G A I N S T  
IMPOSING CONSECUTIVE M I N I M U M  
M A N D A T O R Y  S E N T E N C E S  FOR SEPARATE 
A N D  D I S C R E T E  ACTS A R I S I 7 J G  O U T  O F  
O N E  C R I M I N A L  EPISODE APPLIES T O  
SEXUAL B A T T E R Y .  ( P e t i t i o n e r ' s  
i s s u e  r e s t a t e d ) .  

T h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  i n  i t s  o p i n i o n  f i l e d  

a f t e r  r e h e a r i n g  o n  S e p t e m b e r  11, 1 9 8 7 ,  c o r r e c t l y  c o n c l u d e d  

t h a t  M u r r a y  v .  S t a t e ,  4 9 1  S o . 2 d  1 1 2 0  ( F l a .  1 9 8 6 )  e x t e n d s  

t h i s  C o u r t ' s  p r o h i b i t i o n  a g a i n s t  t h e  c o n s e c u t i v e  s t a c k i n g  

o f  min imum m a n d a t o r y  s e n t e n c e s  a r i s i n g  o u t  o f  o n e  c r i m i n a l  

e p i s o d e  t o  s e x u a l  b a t t e r i e s .  

A s  p e t i t i o n e r  s eems  t o  r e c o g n i z e  t h e  r e a l  i s s u e  i s  

w h e t h e r  s e x u a l  b a t t e r y  i s  a c a p i t a l  f e l o n y  e v e n  t h o u g h  t h e  

d e a t h  p e n a l t y  i s  n o  l o n g e r  a p o s s i b l e  s a n c t i o n .  

T h i s  q u e s t i o n  h a s  a l r e a d y  b e e n  a n s w e r e d  b y  t h i s  C o u r t  

a g a i n s t  t h e  p e t i t i o n e r .  I n  F r e d e r i c k  A .  R .  H e v r i n g  v .  S t a t e ,  

1 2  FLW 4 8 6  ( F l a .  1 9 8 7 1 ,  t h i s  C o u r t  c o n c l u d e d  t h a t  s e x u a l  

b a t t e r y  i s  2 1  a c a p i t a l  o f f e n s e  a n d  may b e  c h a r g e d  b y  

i n f o r m a t i o n .  S e e  a l s o  Rowe v .  S t a t e ,  4 1 7  S o . 2 d  9 8 1  ( F l a .  

1 9 8 2 )  w h i c h  h o l d s  t h a t  m u r d e r  i n  t h e  f i r s t  d e g r e e  i s  t h e  

o n l y  e x i s t i n g  c a p i t a l  f e l o n y  i n  t h e  S t a t e  o f  F l o r i d a .  S e e  

a l s o  S t a t e  v .  HOE, 4 5 1  S o . 2 d  8 4 4  ( F l a .  1 9 8 4 1 ,  w h i c h  h o l d s  

t h a t  s e x u a l  b a t t e r y  i s  n o t  p u n i s h a b l e  b y  d e a t h  a n d  a s i x  

member  j u r y  i s  p e r m i s s i b l e .  

A s  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  c o r r e c t l y  

r e c o g n i z e d ,  t h i s  C o u r t  l i m i t e d  i t s  o p i n i o n  i n  S t a t e  v .  Enmund ,  
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4 7 6  S o . 2 d  1 6 5  ( F l a .  1 9 8 5 )  t o  f i r s t  d e g r e e  m u r d e r ,  t h e  o n l y  

c a p i t a l  f e l o n y  i n  t h e  S t a t e  o f  F l o r i d a .  

I n  l i g h t  o f  t h e  f o r e g o i n g  a r g u m e n t s ,  t h e  c e r t i f i e d  

q u e s t i o n  c a n  b e  a n s w e r e d  a s  f o l l o w s :  T h i s  C o u r t  i n  S t a t e  

v .  Enmund m e a n t  t o  r e s t r i c t  t h e  s c o p e  o f  i t s  h o l d i n g  i n  

t h a t  d e c i s i o n  t o  c a s e s  i n v o l v i n g  [ f i r s t  d e g r e e  m u r d e r ,  

t h e  o n l y  c a p i t a l  f e l o n y  i n  F l o r i d a ] .  
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VI CONCLUSION 

Based on the foregoing arguments and authorities, 

this Court should answer the Florida First District 

Court of Appeal's certified question in the manner 

suggested in this brief. 

Respectfully submitted, 

MICHAEL E. ALLEN 
PUBLIC DEFENDER 
SECOND JUDICIAL CIRCUIT 

DAVID P. GAULDIN 
Assistant Public Defender 
Florida Bar ! I 2 6 1 5 8 0  
Post Office Box 1 4 2  
Tallahassee, Florida 3 2 3 0 2  
( 9 0 4 )  2 2 2 - 5 7 7 4  

Attorney for Respondent 
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CERTIFICATE OF SERVICE 

I H E R E B Y  CERTIFY t h a t  a c o p y  o f  t h e  f o r e g o i n g  h a s  

b e e n  f u r n i s h e d  b y  h a n d  d e l i v e r y  t o  M r .  G a r y  L .  P r i n t y ,  

A s s i s t a n t  A t t o r n e y  G e n e r a l ,  T h e  C a p i t o l ,  T a l l a h a s s e e ,  

F l o r i d a ,  a n d  a c o p y  h a s  b e e n  m a i l e d  t o  r e s p o n d e n t ,  

M r .  G e o r g e  B o a t w r i g h t ,  # B - 2 7 6 7 9 2 ,  U n i o n  C o r r e c t i o n a l  

I n s t i t u t i o n ,  P o s t  O f f i c e  Box 2 2 1 ,  R a i f o r d ,  F l o r i d a ,  

3 2 0 8 3 ,  t h i s  2 3 d d a y  o f  N o v e m b e r ,  1 9 8 7 .  
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