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ARGUMENT 

ISSUE PRESENTED 

WHETHER THE PROHIBITION AGAINST 
IMPOSING CONSECUTIVE M I N I M U M  MANDATORY 
SENTENCES FOR SEPARATE AND DISCREET 
ACTS ARISING OUT OF ONE CRIMINAL 
EPISODE APPLIES TO CAPITAL SEXUAL 
BATTERY. 

B o a t w r i g h t  a r g u e s  t h a t  t h i s  C o u r t ' s  o p i n i o n  i n  H e u r i n g  v.  

S t a t e ,  1 2  F.L.W. 486 ( F l a .  1987) a n s w e r s  t h e  i s s u e  p r e s e n t e d  

a g a i n s t  t h e  P e t i t i o n e r .  H e u r i n g  Rowe v. S t a t e ,  417 So.2d 981 

(Fla. 1982) and S t a t e  v. Hogan, 451 So.2d 844 ( F l a .  1984) a l l ,  

c o r r e c t l y  c o n c l u d e  t h a t  t h e  p r o c l u s i o n  o f  t h e  d e a t h  p e n a l t y  f o r  

s e x u a l  b a t t e r y  on a c h i l d  h a s  e l i m i n a t e d  t h e  requirements f o r  

t w e l v e  member j u r i e s  and c h a r g i n g  by i n d i c t m e n t .  T h e r e  is no  

case from t h i s  C o u r t  which h o l d s  t h a t  t h e  25 year minimum 0 
manda to ry  s e n t e n c e  f o r  s e x u a l  b a t t e r y  on a c h i l d  is no  l o n g e r  

a p p l i c a b l e  t o  M r .  B o a t w r i g h t .  The v i c t i m  i n  t h i s  case was f i v e  

y e a r s  old and t h e  o t h e r  e v i d e n c e  p r e s e n t e d  c lear ly  e s t a b l i s h e d  t o  

separate and d i s c r e e t  a c t s  o f  s e x u a l  b a t t e r y  upon t h i s  c h i l d .  

T h e r e f o r e ,  t h e  o n l y  q u e s t i o n  p r e s e n t e d  is whe the r  t h e  l e g i s l a t u r e  

h a s ,  by i t s  s i l e n c e ,  c l e a r l y  spoken  and no l o n g e r  i n t e n d s  t h a t  

t h i s  C o u r t  allow t h e  imposi t ion o f  c o n s e c u t i v e  sentences on t h e s e  

f a c t s .  

The o n l y  b a s i s  f o r  c o n c l u d i n g  t h a t  separate and d i s c r e e t  
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s e n t e n c e s  are n o t  p e r m i t t e d  is i n  t h e  f l a w e d  4-3 d e c i s i o n  i n  

Pa lmer  v .  S t a t e ,  438 So.2d 1 ( F l a .  1 9 8 3 ) .  T h i s  C o u r t ,  i n  S t a t e  

v .  Endmund, 476 So.2d 1 6 5  (Fla .  1985 )  r e f u s e d  t o  e x t e n d  t h e  

Palmer a n a  y s i s  to  c a p i t a l  f e l o n y  b e c a u s e  t h e  l e g i s l a t i v e  i n t e n t  

was c lear .  Here, t h e  l e g i s l a t u r e  h a s  had ample o p p o r t u n i t y  t o  

r e v i s e  s u b s e c t i o n  794.01 (F l a .  1978 )  and h a s  r e f u s e d  to  d o  so. 

T h i s  f a i l u r e  to  act  is a clear i n d i c a t i o n  t h a t  t h e  l e g i s l a t u r e  

h a s  no  d e s i r e  t o  remove t h e  25 year minimum manda to ry  f rom s e x u a l  

b a t t e r y  on  a c h i l d .  I t  would b e  a f a r c e  t o  c o n c l u d e  t h a t  t h e  

l e g i s l a t i v e  a t t e n t i o n  g i v e n  to  c h i l d  a b u s e  and o t h e r  f o r m s  o f  

crimes a g a i n s t  c h i l d r e n  is e v i d e n c e  o f  a l e g i s l a t i v e  i n t e n t  t o  

s u d d e n l y  l e s s e n  t h e  p e n a l t y  f o r  s e x u a l  b a t t e r y  o n  a c h i l d .  

T h e r e f o r e ,  P e t i t i o n e r  s u b m i t s  t h a t  there  is no  p r o h i b i t i o n  

a g a i n s t  t h e  i m p o s i t i o n  of c o n s e c u t i v e  minimum manda to ry  s e n t e n c e s  

for  separate d i s c r e e t  acts  of c a p i t a l  s e x u a l  b a t t e r y  g i v e n  t h e  

l o g i c a l  i n t e r p l a y  o f  s u b s e c t i o n  794 .011 (2 )  and 775 .021 (4 )  , 
Flor ida  S t a t u t e s .  

0 
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CONCLUSION 

This Court should quash opinion below and reinstate the 

consecutive minimum mandatory sentences imposed below. 
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