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PRELIMINARY STATEMENT 

Pe t i t i one r  was the  appel lant  i n  the  Fourth D i s t r i c t  Court of 

Appeal and the  defendant i n  the  t r i a l  court .  He w i l l  be refer red  

t o  a s  pe t i t i one r  i n  t h i s  b r i e f .  

The r eco rd  on appeal  i s  bound i n  t h r e e  volumes which are  

consecutively numbered. A l l  references t o  t h e  record  on appeal  

w i l l  be by the  symbol "R" followed by the appropriate  page number 

i n  parentheses.  A l l  references t o  the  appendix a t tached t o  t h i s  

b r i e f  w i l l  be by "A" followed by the  appropriate  page number i n  

parentheses.  



STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r ,  CARVEL HOLLOMAN, was c o n v i c t e d  o f  a t t e m p t e d  

f i r s t  d e g r e e  m u r d e r  w i t h  a weapon o f  K e n n e t h  N e w s o m e  a n d  r o b b e r y  

w i t h  a w e a p o n  o f  K e n n e t h  N e w s o m e .  The  t r i a l  c o u r t  d e t e r m i n e d  t o  

s e n t e n c e  p e t i t i o n e r  as a h a b i t u a l  o f f e n d e r  b e f o r e  a n y  s e n t e n c i n g  

g u i d e l i n e  s c o r e s h e e t  was p r e p a r e d  o r  d i s c u s s e d  ( R - 2 8 4 ) .  T h e  

c o u r t  t h e n  s a i d  t h a t  i f  t h e  h a b i t u a l  o f f e n d e r  s e n t e n c e  was n o t  

co r rec t  t h e n  t h e  g u i d e l i n e s  s c o r e s h e e t  would  h a v e  t o  be i n  t h e  

r e c o r d  t o  s h o w  w h e r e  t h e  a p p e l l a n t  w o u l d  f a l l  ( R - 2 9 4 ) .  T h e  

g u i d e l i n e s  r e c o m m e n d e d  r a n g e  c a l l e d  f o r  1 7  t o  2 2  y e a r s  (R-383) .  

A t  t h e  bottom o f  t h e  s e n t e n c i n g  g u i d e l i n e s  s c o r e s h e e t  t h e  t r i a l  

c o u r t  p u t  i t s  w r i t t e n  r e a s o n s  f o r  d e p a r t u r e  " t h e  s u b j e c t  is a 

m e n a c e  t o  s o c i e t y  a n d  n e e d s  t o  be  i n c a r c e r a t e d  f o r  l i f e . "  

(R-383) (A-7) .  T h e  c o u r t  d e p a r t e d  and  imposed  a s e n t e n c e  of l i f e  

i m p r i s o n m e n t .  

On a p p e a l  t o  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  F o u r t h  D i s t r i c t ,  

t h e  c o u r t  i n i t i a l l y  r e v e r s e d  o n  t h e  a u t h o r i t y  o f  W h i t e h e a d  v .  

S t a t e ,  4 9 8  So. 2 d  8 6 3  ( F l a .  1 9 8 6 ) ,  a n d  remanded  f o r  r e s e n t e n c i n g  

w i t h i n  t h e  g u i d e l i n e s  recommended r a n g e  o f  1 7  t o  2 2  y e a r s  ( A - 1 ) .  

T h e  s t a t e  t h e n  r e q u e s t e d  r e h e a r i n g  b e c a u s e  t h e  t r i a l  j u d g e  

h a d  p e r s o n a l l y  w r i t t e n  a l e t t e r  t o  t h e  A s s i s t a n t  A t t o r n e y  G e n e r a l  

i d e n t i f y i n g  t h e  g r o u n d s  t h e  c o u r t  would  u s e  t o  d e p a r t  i f  i t  were 

g i v e n  t h e  o p p o r t u n i t y  t o  d o  s o  o n  r e s e n t e n c i n g  ( A - 2 - 5 ) .  On 

r e h e a r i n g  t h e  c o u r t  a g a i n  r e v e r s e d  o n  t h e  a u t h o r i t y  o f  W h i t e h e a d  

b u t  r emanded  f o r  r e s e n t e n c i n g  "so t h a t  t h e  t r i a l  c o u r t  may d e p a r t  



f r o m  t h e  r ecommended  s e n t e n c i n g  g u i d e l i n e s  r a n g e  i f  i t  f i n d s  

v a l i d  r e a s o n s  f o r  d e p a r t u r e "  o n  t h e  a u t h o r i t y  o f  M o r g a n t i  v .  

S t a t e ,  510  So.2d 1182  ( F l a .  4 t h  DCA 1 9 8 7 ) ,  p e n d i n g  d i s c r e t i o n a r y  

r e v i e w ,  S . C t .  7 1 , 1 2 6 .  H o l l o m a n  v .  S t a t e ,  1 2  F.L.W. 2113 ( F l a .  

4 t h  DCA Sep t ember  2 ,  1 9 8 7 ) .  

P e t i t i o n e r  t i m e l y  i nvoked  t h e  d i s c r e t i o n a r y  r e v i e w  j u r i s d i c -  

t i o n  o f  t h i s  C o u r t  a n d  t h i s  C o u r t  a c c e p t e d  j u r i s d i c t i o n  i n  a n  

o r d e r  d a t e d  J a n u a r y  1 5 ,  1988 .  T h i s  b r i e f  o n  t h e  merits f o l l o w s .  



SUMMARY OF ARGUMENT 

A t  p e t i t i o n e r ' s  o r i g i n a l  s e n t e n c i n g  t h e  o n l y  r e a s o n s  f o r  

d e p a r t u r e  were t h a t  a p p e l l a n t  was a  h a b i t u a l  f e l o n y  of f e n d e r ,  was 

a  menace  t o  s o c i e t y  a n d  needed t o  be  i n c a r c e r a t e d  f o r  l i f e .  On 

a p p e a l  t h e  D i s t r i c t  C o u r t  o f  Appea l ,  F o u r t h  D i s t r i c t ,  f o u n d  a l l  

t h e  r e a s o n s  f o r  d e p a r t u r e  t o  b e  i n v a l i d  a n d  r e v e r s e d  o n  t h e  

a u t h o r i t y  o f  W h i t e h e a d  v .  S t a t e ,  s u p r a .  On r e h e a r i n g  t h e  d i s -  

t r i c t  c o u r t  f u r t h e r  a l l o w e d  t h a t  t h e  t r i a l  c o u r t  c o u l d  a g a i n  

d e p a r t  f rom t h e  s e n t e n c i n g  g u i d e l i n e s  if it  f i n d s  v a l i d  r e a s o n s  

f o r  d e p a r t u r e  o n  a u t h o r i t y  of  t h e  d i s t r i c t  c o u r t ' s  own d e c i s i o n  

i n  Morgan t i  v.  S t a t e ,  510 So.2d 1182 ( F l a .  4 t h  DCA 1 9 8 7 ) .  

I n  S h u l l  v .  D u g g e r ,  5 1 5  So .2d  7 4 8  ( F l a .  1 9 8 7 ) ,  t h i s  C o u r t  

r e q u i r e d  t h a t  t h e  remand f o r  r e s e n t e n c i n g  b e  w i t h i n  t h e  gu ide -  

l i n e s  recommended r a n g e  a f t e r  a l l  t h e  r e a s o n s  i n i t i a l l y  s t a t e d  by 

t h e  t r i a l  j u d g e  i n  s u p p o r t  o f  d e p a r t u r e  a r e  found t o  be  i n v a l i d  

o n  a p p e a l .  T h e  r u l e  o f  S h u l l  v .  Dugge r  a p p l i e d  i n  t h e  i n s t a n t  

case  r e q u i r e s  r e s e n t e n c i n g  w i t h i n  t h e  g u i d e l i n e s  recommended 

r a n g e  o f  1 7  t o  22 y e a r s .  



ARGUMENT 

PETITIONER MUST B E  RESENTENCED WITHIN T H E  
RECOMMENDED GUIDELINES RANGE WITHOUT AFFORDING 
THE TRIAL J U D G E  AN OPPORTUNITY TO COME UP WITH 
REASONS FOR DEPARTURE NOT PREVIOUSLY STATED I N  
ITS SENTENCING ORDER. 

A t  t h e  o r i g i n a l  s e n t e n c i n g  h e a r i n g ,  t h e  m a i n  r e a s o n  f o r  

d e p a r t u r e  was t h a t  p e t i t i o n e r  was a  h a b i t u a l  f e l o n y  o f f e n d e r .  The 

t r i a l  c o u r t ' s  a d d i t i o n a l  w r i t t e n  r e a s o n  t h a t  t h e  p e t i t i o n e r  was a  

"menace t o  s o c i e t y "  was c l e a r l y  a n  i n v a l i d  r e a s o n  f o r  d e p a r t u r e ,  

L o r e n z o  v .  S t a t e ,  483  So .2d  790  ( F l a .  4 t h  DCA 1 9 8 6 ) ,  R e i d  v .  

S t a t e ,  488 So .2d  9 1 3  ( F l a .  1 9 8 6 ) ,  wh ich  e v e n  t h e  s t a t e  d i d  n o t  

a r g u e  was  v a l i d .  P e t i t i o n e r  r e q u e s t e d  a  r e v e r s a l  and a  remand 

f o r  r e s e n t e n c i n g  w i t h i n  t h e  g u i d e l i n e s  recommended r a n g e .  

However, t h e  d i s t r i c t  c o u r t  a l l owed  f o r  a n o t h e r  d e p a r t u r e  or 

r e s e n t e n c i n g  o f  p e t i t i o n e r  o n  a u t h o r i t y  o f  M o r g a n t i .  I n  t h a t  

c a s e  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal  r e a s o n e d  t h a t  no twi th -  

s t a n d i n g  t h e  f a c t  t h a t  t h e  o n l y  r e a s o n s  f o r  t h e  g u i d e l i n e s  

d e p a r t u r e  a t  t h e  o r i g i n a l  s e n t e n c i n g  h e a r i n g  were imprope r ,  o n  

r e s e n t e n c i n g  t h e  t r i a l  c o u r t  c o u l d  come up w i t h  new r e a s o n s  f o r  

d e p a r t u r e  b e c a u s e  a t  t h e  t ime o f  t h e  o r i g i n a l  s e n t e n c i n g  t h e r e  

was c a s e  l a w  s u p p o r t i n g  t h e  c o n t e n t i o n  t h a t  a  d e p a r t u r e  was  

p r o p e r  b e c a u s e  t h e  d e f e n d a n t  was  a  h a b i t u a l  f e l o n y  o f f e n d e r  

p r o p e r .  

M o r g a n t i ,  was  d i s a p p r o v e d  i n  S h u l l  v.  Dugger ,  515 So.2d 748 

( F l a .  1 9 8 7 ) .  T h e  d e c i s i o n  i n  M o r g a n t i  i s  a t  o d d s  w i t h  o t h e r  

d e c i s i o n s  t h a t  when a l l  t h e  r e a s o n s  s t a t e d  by t h e  t r i a l  c o u r t  i n  



s u p p o r t  o f  d e p a r t u r e  a r e  f o u n d  t o  b e  i n v a l i d ,  r e s e n t e n c i n y  

f o l l o w i n g  remand mus t  b e  w i t h i n  t h e  p r e s u m p t i v e  g u i d e l i n e  s e n -  

t e n c e .  S h u l l  v. Dugger,  s u p r a ,  W i l l i a m s  v .  S t a t e ,  492 So.2d 1308  

( F l a .  1 9 8 6 ) ,  F o i s t e r  v .  S t a t e ,  510 So.2d 3 7 1  ( F l a .  1st DCA 1 9 8 7 ) ,  

R o y a l  v .  S t a t e ,  508  So .2d  1 3 1 3  ( F l a .  2d DCA 1 9 8 7 ) ,  C a r t e r  v .  

S t a t e ,  4 8 5  So .2d  1 2 9 2  ( F l a .  4 t h  D C A ) ,  r e v .  den .  494 So.2d 1149  

( F l a .  1 9 8 6 ) .  

I n  S h u l l  v .  D u g g e r ,  t h i s  C o u r t  s t a t e d  why r e s e n t e n c i n g  

w i t h i n  t h e  recommended  g u i d e l i n e s  r a n g e  i s  r e q u i r e d  a f t e r  a l l  

r e a s o n s  f o r  d e p a r t u r e  have  been  found  i n v a l i d  o n  a p p e a l :  

W e  see n o  r e a s o n  f o r  making a n  e x c e p t i o n  t o  t h e  
g e n e r a l  r u l e  r e q u i r i n g  r e s e n t e n c i n g  w i t h i n  t h e  
g u i d e l i n e s  m e r e l y  b e c a u s e  t h e  i l l e g a l  d e p a r t u r e  
was b a s e d  upon o n l y  o n e  i n v a l i d  r e a s o n  r a t h e r  
t h a n  s e v e r a l .  W e  b e l i e v e  t h e  b e t t e r  p o l i c y  
r e q u i r e s  t h e  t r i a l  c o u r t  t o  a r t i c u l a t e  a l l  o f  
t h e  r e a s o n s  f o r  d e p a r t u r e  i n  t h e  o r i g i n a l  
o r d e r .  T o  h o l d  o t h e r w i s e  may n e e d l e s s l y  s u b j e c t  
t h e  d e f e n d a n t  t o  u n w a r r a n t e d  e f f o r t s  t o  j u s t i f y  
t h e  o r i g i n a l  s e n t e n c e  a n d  a l s o  m i g h t  l e a d  t o  
a b s u r d  r e s u l t s .  One c a n  e n v i s i o n  n u m e r o u s  
r e s e n t e n c i n g s  a s ,  o n e  b y  o n e ,  r e a s o n s  a r e  
r e j e c t e d  i n  m u l t i p l e  a p p e a l s .  T h u s ,  w e  h o l d  
t h a t  a t r i a l  c o u r t  may n o t  e n u n c i a t e  new 
r e a s o n s  f o r  a d e p a r t u r e  s e n t e n c e  a f t e r  t h e  
r e a s o n s  g i v e n  f o r  t h e  o r i g i n a l  d e p a r t u r e  
s e n t e n c e  h a v e  b e e n  r e v e r s e d  b y  a n  a p p e l l a t e  
c o u r t .  

I t  i s  c l e a r  h e r e  t h a t  t h e  t r i a l  j udge  w i l l  a g a i n  a t t e m p t  t o  

j u s t i f y  t h e  o r i g i n a l  s e n t e n c e  a n d  i n t e n d s  t o  a g a i n  d e p a r t  o n  

r e s e n t e n c i n g ,  . s h o u l d  s u c h  a d e p a r t u r e  now be a l l o w e d .  ( S e e  t r i a l  

j u d g e ' s  l e t t e r  t o  A t t o r n e y  G e n e r a l ,  A-3-4). I t  is o n l y  b e c a u s e  

o f  t h e  t r i a l  j u d g e ' s  e x p r e s s e d  d i s a g r e e m e n t  w i t h  t h e  d i s t r i c t  

c o u r t ' s  d e c i s i o n  t h a t  t h e  s t a t e  s o u g h t  r e h e a r i n g  o r  s o u g h t  t o  



oppose  t h i s  C o u r t ' s  e x e r c i s e  o f  d i s c r e t i o n a r y  r e v i e w  j u r i s d i c t i o n  

i n  t h i s  c a s e .  T h e  p o l i c y  r e a s o n s  d e s c r i b e d  i n  S h u l l  v. Dugqer,  

a n d  t h e  t r i a l  c o u r t ' s  s t a t e d  i n t e n t  t o  d e p a r t  o n  r e s e n t e n c i n g  

s u p p o r t  p e t i t i o n e r ' s  p o s i t i o n  i n  t h i s  c a u s e  t h a t  r e p e a t e d  e f f o r t s  

t o  r e s e n t e n c e  h im t o  a  v a l i d  d e p a r t u r e  s e n t e n c e  s h o u l d  f a i l  o n  

t h e  f i r s t  a p p e a l .  The law f a v o r s  f i n a l i t y .  To a l l o w  t h e  t r i a l  

c o u r t  t o  come u p  w i t h  new r e a s o n s  f o r  d e p a r t u r e  on  r e s e n t e n c i n g  

t e n d s  t o  t u r n  c a s e s  i n t o  "yo-yo 's"  which c a n  b o u n c e  u p  a n d  down 

b e t w e e n  t h e  t r i a l  c o u r t s  and t h e  a p p e l l a t e  c o u r t s .  I n  S p i v e y  v. 

S t a t e ,  512  So .2d  322  ( F l a .  3d DCA 1 9 8 7 ) ,  t h e  c a s e  was remanded 

f o r  a  t h i r d  r e s e n t e n c i n g  w i t h  a  r e q u i r e m e n t  t h a t  t h e  c a s e  b e  

r e a s s i g n e d  s i n c e  t h e  t r i a l  j udge '  s s t r o n g l y  e x p r e s s e d  v i e w s  a n d  

a t t e m p t s  t o  i m p o s e  a  d e p a r t u r e  s e n t e n c e  f o r  i n v a l i d  r e a s o n s  

d e m o n s t r a t e d  h i s  d i s q u a l i f i c a t i o n .  Even  i f  t h i s  C o u r t  were t o  

a l l o w  a  p o s s i b l e  d e p a r t u r e  upon  r e s e n t e n c i n g  i n  t h i s  c a s e ,  t h e  

c a s e  s h o u l d  b e  r e a s s i g n e d  t o  a n o t h e r  j u d g e  f o r  t h i s  t r i a l  j u d g e ' s  

i n t e r e s t  a s  an  a d v o c a t e  a g a i n s t  p e t i t i o n e r  i n  t h e  d i s t r i c t  c o u r t  

on r e h e a r i n g ,  a s  w e l l  a s  h i s  e x p r e s s e d  v i ews  i n  h i s  l e t t e r  t o  t h e  

A t t o r n e y  G e n e r a l  d e m o n s t r a t e  t h a t  i t  w o u l d  b e  a d v i s a b l e  t o  

p r e s e r v e  t h e  a p p e a r a n c e  o f  j u s t i c e  b y  h a v i n g  p e t i t i o n e r  r e s e n -  

t e n c e d  b e f o r e  a n o t h e r  j udge .  S e e  S p i v e y  v. S t a t e ,  s u p r a .  

W h e r e f o r e ,  a p p l i c a t i o n  o f  t h e  r u l e  o f  S h u l l  v .  D u g g e r ,  

r e q u i r e s  r e v e r a l  o f  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  a l l o w i n g  a  

d e p a r t u r e  on  r e s e n t e n c i n g  . 



CONCLUSION 

B a s e d  u p o n  t h e  f o r e g o i n g  a r g u m e n t  a n d  a u t h o r i t i e s  c i t e d  

h e r e i n ,  p e t i t i o n e r  p r a y s  t h i s  C o u r t  w i l l  q u a s h  t h e  d e c i s i o n  o f  

t h e  d i s t r i c t  c o u r t  a n d  o r d e r  t h e  p e t i t i o n e r ' s  case remanded f o r  

r e s e n t e n c i n g  w i t h i n  t h e  g u i d e l i n e s  recommended r a n g e .  
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