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PRELIMINARY STATEMENT 

Respondent was the  Appellee i n  the  Fourth D i s t r i c t  

Court of Appeal and the  prosecut ion i n  the  t r i a l  cour t .  The 

P e t i t i o n e r  was the  Appellant and the  defendant,  r e s p e c t i v e l y ,  

i n  the  lower cour t .  

In  the  b r i e f ,  t he  p a r t i e s  w i l l  be r e f e r r e d  t o  a s  they 

appear before t h i s  Honorable Court except t h a t  Respondent 

may a l s o  be r e f e r r e d  t o  a s  the  s t a t e .  

The following symbols w i l l  be used: 

"R" Record on Appeal 

"RAW Respondent ' s Appendix 

A 1 1  Emphasis has been added by Respondent unless  

otherwise ind ica ted .  



STATEMENT ' O F  THE 'CASE AND 'FACTS 

Respondent accepts as accurate, petitioner's rendition 

of the statement of the case and facts found on page one (1) 

of the petitioner's brief on the merits. 



P O I N T  INVOLVED ON A P P E A L  

WHETHER T H E  H A B I T U A L  FELONY OFFENDER S T A T -  
UTE I S  AN E F F E C T I V E  B A S I S  ON WHICH T O  EXCEED 
THE STATUTORY MAXIMUM EVEN THOUGH T H E  SENTENCE 
IMPOSED DOES NOT EXCEED T H E  G U I D E L I N E S  RECOM- 
MENDATION. 
( C e r t i f i e d  ques t ion  r e s t a t ed . )  



SUMMARY OF THE ARGUMENT 

Respondent contends t h a t  t h i s  Cour t ' s  dec is ion  i n  

Whitehead v .  S t a t e ,  498 So.2d 863 (F la .  1986) ,  did not  

r epea l  the  Habitual Offender S t a t u t e  a s  a  v i a b l e  means 

t o  enhance the  s t a t u t o r y  maximum penal ty  of an of fense .  

This p o s i t i o n  i s  supported by severa l  d i s t r i c t  cour t s  of 

appeal and has been implied by Committee Notes t o  the  

F lo r ida  Rules of Criminal Procedure on Sentencing Guide- 

l i n e s .  



ARGUMENT 

THE HABITUAL FELONY OFFENDER STATUTE 
IS STILL AN EFFECTIVE BASIS ON WHICH 
TO EXCEED THE STATUTORY MAXIMUM AS 
LONG AS THE SENTENCE IMPOSED DOES 
NOT EXCEED THE GUIDELINES RECOMMEN- 
DATION.  

( C e r t i f i e d  quest ion r e s t a t e d . )  

P e t i t i o n e r  argues t h a t  the  Habitual Felony Offender 

S t a t u t e  i s  no longer a  v i a b l e  t o o l  by which t o  extend the  

permissible  maximum penal ty based on t h i s  Cour t ' s  r u l i n g  i n  

Whitehead v .  S t a t e ,  498 So.2d 863 (F la .  1986).  This argument 

i s  i n  c l e a r  contravent ion t o  t h e  opinions ~f the  Fourth,  

F i r s t  and Second D i s t r i c t  cour t s  i n  F lo r ida .  See, P r i e s t e r  v .  

S t a t e ,  1 2  F.L.W. 2419 (F la .  4th DCA Oct. 1 4 ,  1987);  King v .  

S t a t e ,  1 2  F.L.W. 2165 (F la .  4 th  DCA Sept.  9 ,  1987);  Hal l  v .  

S t a t e ,  511 So.2d 1038 (Fla .  1 s t  DCA 1987);  Hoefort v .  S t a t e ,  

509 So.2d 1090 (Fla .  2nd DCA 1987);  Smith v .  Wainwright, 508 

So.2d 768 (F la .  2nd DCA 1987);  Washington v .  S t a t e ,  508 So.2d 

565 (F la .  2nd DCA 1987);  Winters v .  S t a t e ,  500 So.2d 303 (F la .  

1 s t  DCA 1986);  Meyers v .  S t a t e ,  499 So.2d 895 (F la .  1 s t  DCA 

In  the  i n s t a n t  case ,  a s  wel l  a s  i n  a i l  of the  above 

c i t e d  cases ,  t h e  d i s t r i c t  cour ts  held t h a t  Whitehead r e f l e c t s  

the  holding t h a t  the  Habitual Offender S t a t u t e s  i s  no longer 

a  c l e a r  and convincing reason t o  depart  from the  guide l ines  

recommended sentence.  However, a s  s t a t e d  by t h e  Fourth Dis- 

t r i c t  i n  King v .  S t a t e ,  "Whitehead does - no t  hold t h a t  Sect ion 

775.084, F lo r ida  S t a t u t e s  (1985),  cannot be used t o  enhance 

a  sentence a s  long a s  i t  does no t  exceed the  guide l ines  



recommended sentence" (emphasis added). The Fourth District 

in King v. State, then found that the trial court was em- 

powered to utilize the Habitual Offender Statute to impose 

a sentence which exceeded the statutory maximum penalty 

but did not exceed the guidelines recommendation. The Court 

however did certify this question as one of great public im- 

portance. 

Briefly, in the instant case petitioner was convicted 

of possession of cocaine, a third degree felony. This crime 

carries a statutory maximum penalty of five (5) years 

imprisonment. Pursuant to the guidelines, the recommended 

sentence on petitioner's scoresheet was five and one-half 

(5%) to seven (7) years imprisonment. The trial court im- 

• posed a seven year prison term after adjudging petitioner a 

habitual offender pursuant to the Felony Habitual Offender 

Statute. The sentence exceeded the statutory maximum penalty 

but did not exceed the recommended guidelines range. 

The above interpretation of Whitehead, as not repealing 

the Habitual Offender Statute, has been made by several 

district courts and is the correct interpretation. Contrary 

to petitioner's arguments nothing in the majority opinion of 

Whitehead can be fairly construed to repeal the Habitual 

Offender Statute. Petitioner cites several provisions from 

the Whitehead decision to support his proposition. However 

petitioner has failed to recognize that the holdings in 

Whitehead were that (1) the Habitual Offender Statute cannot 

be considered as providing an exemption for a guidelines 



sentence and (2) habitual offender status is not an adequate • reason to depart from the sentencing guidelines. This 

Court did not, as petitioner proposes repeal the Habitual 

Offender Statute. 

The opinions of other district courts also adhere to 

the Fourth District's interpretation of Whitehead. Accordingly, 

in Meyers v. State, supra, the First District stated: 

In our opinion, Whitehead does 
not repeal Section / /5.08'4. 
Rather we interpret the case as 
holding that a finding of habitual 
felony offender status pursuant to 
Section 775.084 is no longer viable 
as a reason to depart from the sen- 
tencing guidelines in light of the 
Court's holding in Hendrix v. State, 
475 So.2d 1218 (Fla. 1985). 

499 So.2d at 898. • Additionally, in Hoefort v. State, supra, the Second District 

court recognized that the issue of whether the Habitual Offender 

Statute is still effective was "left unanswered in Whitehead 

v. State, 498 So.2d 863 (Fla. 1986)". Hoefort at 1092. The 

Hoefort Court relying on decisions of the First District and 

Committee Notes from several recent amendments to the Rules 

of Criminal Procedure on sentencing guidelines, held that 

the certified question now before this Court must be answered 

affirmatively. - Id. at 1092. 

The State now assets that in the most recent amendments 

to the sentencing guidelines no changes were made to any 

portion of the Committee Note regarding the Habitual Offender 

Act in Rule 3.701 (d)(10). - See, In Florida Rules of Criminal 

Procedure Re: Sentencing Guidelines (Rule 3.701 and 3.9881, 12 



F.L.W. 162, 166 (F la .  Apr i l  2 ,  1987). The Committee Note 

provides : 

( d ) ( 1 0 )  I f  an offender  i s  convicted 
under an enhancement s t a t u t e ,  the  
r e c l a s s i f i e d  degree should be used 
a s  t h e  b a s i s  f o r  scoring t h e  primary 
of fense  i n  the  appropr ia te  category.  
I f  the  offender  i s  sentenced under 
sec t ion  775.084 (hab i tua l  o f f e n d e r ) ,  
the  maximum allowable sentence i s  
increased a s  provided by the  operat ion 
of t h a t  s t a t u t e .  I f  the  sentence impos- 
ed depar ts  from the  recommended sentence,  
t h e  provis ions  of paragraph (d )  (11) 
s h a l l  apply.  

Were i t  a s  p e t i t i o n e r  contends,  t h a t  t h e  Whitehead dec is ion  

j u d i c i a l l y  repealed the  Habitual Offender Sca tu te ,  then t h i s  

Court would have de le ted  any reference  t o  the  S t a t u t e .  This 

Court however, did not  do so and ins tead  references  were l e f t  

i n  t h e  Committee Note regarding regarding t h e  Habitual  Offender 

S t a t u t e .  Accordingly, i t  can be implied t h a t  t h i s  Court has 

evidenced i t s  i n t e n t  t o  l i m i t  Whitehead t o  i t s  holding,  t h a t  a  

defendant 's  h a b i t u a l  offender  s t a t u s  cannot serve  a s  a  reason 

f o r  depar ture .  

As f u r t h e r  pointed out  i n  t h e  Hoefort opinion,  t h e  

Publ ic  Defender f o r  the  Fourth J u d i c i a l  C i r c u i t  of F lo r ida  

has a l s o  embraced t h i s  i n t e r p r e t a t i o n  of Whitehead. I n  a  

l e t t e r  w r i t t e n  t o  Chief J u s t r i c  McDonald, Publ ic  Defender, 

Louis 0 .  F r o s t ,  J r . ,  expressed the  publ ic  defender ' s  pos i t ion  

with regard t o  Whitehead. In  t h e  l e t t e r ,  reproduced i n  the  

appendix, t h e  Publ ic  Defender s t a t e d  t h a t  he was i n  accord 

with t h e  Court t h a t  the  s t a t u t e  cannot opera te  a s  an a l t e r -  

n a t i v e  t o  guide l ines  sentencing (RA 2 ) .  However, t h e  Publ ic  

Defender a l s o  s t a t e d  t h a t  t h e  s t a t u t e  i s  s t i l l  v i a b l e  and 



can be u t i l i z e d  i n  ins tances  where t h e  presumptive guide- 

l i n e  range exceeds t h e  t o t a l  s t a t u t o r y  maximum f o r  t h e  crime 

charged (RA 2-3) .  Here t h e  Publ ic  Defender 's  p o s i t i o n  i s  t h a t  

t h e  guide l ines  system and the  Habitual  Offender S t a t u t e  can 

e x i s t  simultaneously and,an extended term can be sought pur- 

suant t o  the  s t a t u t e  t o  impose a sentence wi th in  t h e  guide l ines  

range. 

P e t i t i o n e r  c i t e s  a hos t  of cases  from severa l  d i s t r i c t  

cour t s  of appeal which appl ied  t h e  Whitehead dec is ion .  The 

cases  c i t e d  by p e t i t i o n e r  each r e l y  upon Whitehead f o r  t h e  

propos i t ion  t h a t  a  h a b i t u a l  offender  f inding  i s  no t  a  v a l i d  

reason f o r  sentencing depar ture  under t h e  guide l ines  o r  t h a t  

the  Habitual  Offender S t a t u t e  i s  not  an a l t e r n a t i v e  t o  guide- 

l i n e s  sentencing. Not one of these  cases  s p e c i f i c a l l y  address- 

@ ed t h e  quest ion which i s  now before  t h i s  Court;  not  one of these 

cases  c i t e  Whitehead a s  a u t h o r i t y  f o r  t h e  propos i t ion  t h a t  

p e t i t i o n e r  e n u n c i a t e s , i e .  - t h a t  t h e  s t a t u t e  i s  no longer opera- 

t i v e  t o  extend the  o r i g i n a l  s t a t u t o r y  sentencing cap. 1 

1 P e t i t i o n e r  c i t e s  i n  support  of i t s  p ropos i t ion ,  
Rasul v.  S t a t e ,  506 So.2d 1075 (Fla .2d DCA 1987) 
The Rasul cour t  s t a t e d  "It now appears t h a t  t h e  
Supreme Court has considered and r e j e c t e d  t h e  sug- 
ges t ion  t h a t  t h e  h a b i t u a l  offender  a c t  can be u t i l -  
ized  [where] the  permit ted guide l ines  range exceeds 
the  s t a t u t o r y  maximum." However, the  more recen t  
Hoefort dec is ion  makes i t  c l e a r  t h a t  the  Second Dis- 
t r i c t  has disavowed the  foregoing d i c t a .  

P e t i t i o n e r  a l s o  c i t e s  Fr ie rson  v .  S t a t e ,  511 
So.2d 1038 (F la .5 th  DCA 1987) i n  support  of i t s  pro- 
pos i t ion .  However, t h e  Fr ierson  Court inadequately 
addressed i t s  reasonings f o r  r u l i n g  a s  i t  d id  and 
the re fo re  lends l i t t l e  in-depth ana lys i s  t o  i t s  posi-  
t i o n .  

P e t i t i o n e r  next  r e l i e s  on Kersey v.  S t a t e ,  12 
F.L.W. 2305 ( F l a . 5 t h  DCA Oct. 2,f-i587) a s  a u t h o r i t y  



The Fourth  D i s t r i c t  Cour t ,  a s  w e l l  a s  t h e  F i r s t  and 

Second D i s t r i c t  Courts  have concluded t h a t  i n  cons t ru ing  t h i s  

C o u r t ' s  dec i s ion  i n  Whitehead t h e  Hab i tua l  Offender S t a t u t e  

has  n o t  been r e p e a l e d ,  and i s  an e f f e c t i v e  b a s i s  on which 

t o  exceed t h e  s t a t u t o r y  maximum p e n a l t y  where t h e  sen tence  

imposed does n o t  exceed t h e  g u i d e l i n e s  recormnendation. 

This  conc lus ion  a l s o  s e r v e s  t o  enhance t h e  l e g i s l a t i v e  guide- 

l i n e s  scheme. 

Footnote  1 cont inued . . .  
f o r  i t s  p r o p o s i t i o n .  I n  Kersey t h e  Court noted 
t h a t  i t  was bound t o  fo l low i t s  prev ious  r u l i n g  
i n  F r i e r s o n  a l though t h a t  d e c i s i o n  was i n  c o n f l i c t  
w i th  d e c i s i o n s  from i t s  s i s t e r  c o u r t s .  The c o u r t  
no ted  t h a t  t h e  Committee Notes t o  Rule 3.701 (d)  
(10) d i d  l end  support  t o  t h e  views of t h e  o t h e r  - .  

c o u r t s .  



CONCLUSION 

Pursuant t o  the  foregoing a n a l y s i s  and the  a u t h o r i t y  

c i t e d  h e r e i n ,  Respondent r e s p e c t f u l l y  reques ts  t h a t  t h i s  

Honorable Court answer the  c e r t i f i e d  quest ion i n  the  a f f i r -  

mative and a f f i r m  the  dec is ion  of the  Fourth D i s t r i c t  Court 

of Appeal. 

Respectful ly  submitted,  

ROBERT A .  BUTTERWORTH 
Attorney General 
Tal lahassee ,  F lo r ida  

Ass i s t an t  Attorney General 
111 Georgia Avenue, S u i t e  204 
West Palm Beach, F lo r ida  33401 

Counsel f o r  Respondent 
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