
< >  " b us..+ ,. 
I N  THE SUPREME COURT O F  F L O R I D A  - -. 

h' . 
JOHNNY L E E  K I N G ,  

P e t i t i o n e r ,  

V S .  

S T A T E  O F  F L O R I D A ,  

R e s p o n d e n t .  

CASE NO. 71 ,306  

P E T I T I O N E R ' S  REPLY B R I E F  ON THE M E R I T S  

RICHARD L .  JORANDBY 
P u b l i c  D e f e n d e r  
1 5 t h  J u d i c i a l  C i r c u i t  of F l o r i d a  
T h e  G o v e r n m e n t a l  C e n t e r / 9 t h  Floor 
301  N o r t h  O l i v e  A v e n u e  
W e s t  P a l m  B e a c h ,  F lo r ida  3 3 4 0 1  
( 3 0 5 )  8 2 0 - 2 1 5 0  

ANTHONY CALVELLO 
A s s i s t a n t  P u b l i c  D e f e n d e r  

C o u n s e l  fo r  P e t i t i o n e r  



TABLE OF CONTENTS 

AUTHORITIES CITED 

PRELIMINARY STATEMENT 

TABLE OF CONTENTS 

PAGE 

STATEMENT OF THE CASE AND FACTS 

ARGUMENT 

THE HABITUAL OFFENDER STATUTE IS NOT AN EF- 
FECTIVE BASIS ON WHICH TO EXCEED THE STATUTORY 
MAXIMUM EVEN THOUGH THE SENTENCE IMPOSED DOES 
NO EXCEED THE GUIDELINES RECOMMENDATION ( Cer- 
tified question restated) 3 

CONCLUSION 8 

CERTIFICATE OF SERVICE 9 



AUTHORITIES CITED 

PAGE 

Cord v. S t a t e ,  1 2  F.L.W. 2738 
( F l a .  5 t h  DCA Dec. 3 ,  1 9 8 7 )  

F r i e r s o n  v.  S t a t e ,  511  So.2d 1016  
( F l a .  5 t h  DCA 1 9 8 7 )  

K e r s e y  v. S t a t e ,  1 2  F.L.W. 2305 
( F l a .  5 t h  DCA S e p t .  24 ,  1 9 8 7 )  

W i n t e r s  v. S t a t e ,  500 So.2d 303 
( F l a .  1st DCA 1 9 8 6 ) ,  r e v .  p e n d i n g ,  C a s e  N o .  70 ,164 4  

Whi tehead  v.  S t a t e ,  498 So.2d 863  
( F l a .  1 9 8 6 )  

OTHER AUTHORITIES CITED 

F.S. 
S 7 7 5 . 0 8 4 ( 1 0 ( ~ ) ( 3 )  

F.S. ( 1 9 8 3 )  
S 775.084 

F1a.R.Crim.P. 
R u l e  3 . 7 0 1 ( d ) ( l l )  
1 2  F.L.W. 1 6 2 ,  1 6 4  ( F l a .  A p r i l  2 ,  1 9 8 7 )  

Laws of F l o r i d a  
Ch. 87-110, sec. 2 



PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  d e f e n d a n t  i n  t h e  C r i m i n a l  D i v i s i o n  of t h e  

C i r c u i t  C o u r t  o f  t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t ,  I n  a n d  F o r  

B r o w a r d  C o u n t y ,  F l o r i d a ,  and t h e  a p p e l l a n t  i n  t h e  D i s t r i c t  C o u r t  

o f  Appea l ,  F o u r t h  D i s t r i c t .  Respondent  was  t h e  p r o s e c u t  i o n  a n d  

a p p e l l e e  i n  t h e  lower c o u r t s .  The p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  

t h e y  a p e a r  b e f o r e  t h i s  C o u r t .  

The symbol  "R" w i l l  d e n o t e  Record on Appea l .  



STATEMENT OF THE CASE AND FACTS 

Petitioner will rely on his Statement of the Case and Facts 

as found in Petitioner's Brief on the Merits 



ARGUMENT 

THE HABITUAL OFFENDER STATUTE I S  NOT AN 
EFFECTIVE BASIS ON WHICH TO EXCEED THE STATU- 
TORY M A X I M U M  EVEN THOUGH THE SENTENCE IMPOSED 
DOES NOT EXCEED THE GUIDELINES RECOMMENDATION 
( C e r t i f i e d  q u e s t i o n  r e s t a t e d )  

T h e  h a b i t u a l  o f f e n d e r  s t a t u t e  i s  n o  l o n g e r  a n  e f f e c t i v e  

b a s i s  o n  w h i c h  t o  e x c e e d  t h e  s t a t u t o r y  maximum f o r  a n  o f f e n s e  i n  

l i g h t  o f  W h i t e h e a d  v .  S t a t e ,  C o n t r a r y  

t o  t h e  u n c o n v i n c i n g  s u g g e s t i o n s  o f  R e s p o n d e n t  i n  i t s  A n s w e r  

B r i e f ,  t h e  F i f t h  D i s t r i c t  h a s  c o r r e c t l y  a p p l i e d  t h i s  C o u r t ' s  

W h i t e h e a d  d e c i s i o n  a n d  r u l e d  o n  t h e  a u t h o r i t y  o f  W h i t e h e a d  t h a t  

t h e  h a b i t u a l  o f f e n d e r  s t a t u t e ,  s e c t i o n  775 .084 ,  F.S. ( 1 9 8 3 )  was  

r e p e a l e d  b y  i m p l i c a t i o n  w i t h  t h e  e n a c t m e n t  o f  t h e  F l o r i d a  

s e n t e n c i n g  g u i d e l i n e s  a s  o f  O c t o b e r  1, 1 9 8 3 .  - S e e  F r i e r s o n  v .  

S t a t e ,  5 1 1  S o . 2 d  1 0 1 6  ( F l a .  5 t h  DCA 1 9 8 7 ) ,  K e r s e y  v .  S t a t e ,  1 2  

F.L.W. 2 3 0 5  ( F l a .  5 t h  DCA S e p t .  2 4 ,  1 9 8 7 ) ,  C o r d  v .  S t a t e ,  1 2  

F.L.W. 2738  ( F l a .  5 t h  DCA D e c .  3 ,  1 9 8 7 ) .  

R e s p o n d e n t  h a s  u n f o r t u n a t e l y  s e i z e d  upon a l e t t e r  w r i t t e n  b y  

t h r e e  a s s i s t a n t  p u b l i c  d e f e n d e r s  i n  J a c k s o n v i l l e  t o  t h e  C h i e f  

J u s t i c e  o f  t h i s  C o u r t  a s  e v i d e n c e  t h a t  W h i t e h e a d  h a s  n o t  i m -  

p l i c i t l y  r e p e a l e d  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  as  it r e l a t e s  t o  

a s e n t e n c e  imposed  u n d e r  t h e  s e n t e n c i n g  g u i d e l i n e s .  R e s p o n d e n t  

h a s  n o t  r e a l i z e d  t h a t  t h e r e  is a d i f f e r e n c e  b e t w e e n  p o l i t i c s  a n d  

t h e  l a w .  I t  is d i f f i c u l t  t o  u n d e r s t a n d  why R e s p o n d e n t  would  c a l l  

s u c h  a t t e n t i o n  t o  a n d  r e l y  s o  h e a v i l y  u p o n  a p o l i t i c a l  l e t t e r  

w r i t t e n  b y  t h r e e  a s s i s t a n t  p u b l i c  d e f e n d e r s  w h i c h  m i s s t a t e s  



F l o r i d a  l a w  i n  l i g h t  o f  t h i s  C o u r t ' s  d e c i s i o n  i n  W h i t e h e a d .  

C e r t a i n l y  M r .  B i l l  W h i t e  a n d  h i s  c o l l e a g u e s '  v i e w s  were n o t  

i n t e n d e d  t o  become t r a n s f o r m e d  i n t o  a l e g a l  p o s i t i o n  w h i c h  w o u l d  

s e v e r e l y  h a r m  t h e  i n t e r e s t  o f  o n e  o f  t h e i r  c l i e n t s .  - S e e  W i n t e r s  

v .  S t a t e ,  5 0 0  S o . 2 d  3 0 3  ( F l a .  1st DCA 1 9 8 6 ) ,  r e v .  p e n d i n g ,  C a s e  

N o .  7 0 ,  1 6 4 .  T h e  role o f  a n  a t t o r n e y  r e p r e s e n t i n g  a c l i e n t  is a 

l e g a l  matter n o t  a p o l i t i c a l  o n e .  I n  s h o r t ,  t h e  p o l i t i c a l l y -  

m o t i v a t e d  l e t t e r  w h i c h  u n f o r t u n a t e l y  h a s  b e e n  p l a c e d  b e f o r e  t h i s  

C o u r t  s h o u l d  h a v e  n o  e f f e c t  o n  t h e  l e g a l  q u e s t i o n  b e f o r e  t h i s  

C o u r t .  

R e t u r n i n g  t o  t h e  l e g a l  i s s u e ,  t h i s  C o u r t  w i l l  r eca l l  t h a t  

t h e  S e n t e n c i n g  G u i d e l i n e s  Commiss ion p r o p o s e d  t h a t  t h e  f o l l o w i n g  

l a n g u a g e  b e  a d d e d  t o  t h e  committee n o t e  t o  F1a .R .Cr im.P . -  

3 . 7 0 1 ( d ) ( l l ) :  

S e n t e n c i n g  u n d e r  p r o v i s i o n s  o f  t h e  H a b i t u a l  
O f f e n d e r  A c t  (Ch.  7 7 5 . 0 8 4 )  a r e  n o t  s u b j e c t  t o  
a n d  n e e d  n o t  c o n f o r m  t o  t h e  g u i d e l i n e s .  

I n  r e v i e w i n g  t h i s  p r o p o s a l  and  i n  s u b m i t t i n g  t h e  r e v i s i o n s  t o  t h e  

L e g i s l a t u r e ,  t h i s  C o u r t  f l a t l y  r e j e c t e d  i t .  F l o r i d a  R u l e s  o f  

C r i m i n a l  P r o c e d u r e ,  etc.  1 2  F.L.W. 1 6 2 ,  1 6 4  ( F l a .  A p r i l  2 ,  1 9 8 7 ) ,  

a l t h o u g h  J u s t i c e  G r i m e s  t h o u g h t  i t  h a d  some mer i t .  - I d .  a t  

168-69.  

T h e  L e g i s l a t u r e  h a s  m e t  s i n c e  t h e  W h i t e h e a d  o p i n i o n  was 

i s s u e d  a n d  s a w  n o  r e a s o n  t o  o v e r r u l e  it. T h i s  is  t h e  f i r s t  y e a r  

t h a t  t h e  L e g i s l a t u r e  h a s  g o n e  b e y o n d  t h e  r e c o m m e n d e d  r e v i s i o n s  

s u g g e s t e d  b y  t h i s  C o u r t  a n d  h a s  e n a c t e d  r u l e  c h a n g e s  w h i c h  were 



n o t  p r o p o s e d  b y  t h e  C o m m i s s i o n  o r  b y  t h i s  C o u r t .  See Ch. 

8 7 - 1 1 0 ,  sec .  2, Laws o f  F l o r i d a  ( d e f i n i n g  t h e  s c o p e  o f  a p p e l l a t e  

r e v i e w  of  d e p a r t u r e  s e n t e n c e s ;  s t a t i n g  t h a t  d e p a r t u r e  may b e  

b a s e d  u p o n  e x c e s s i v e  p h y s i c a l  or  e m o t i o n a l  t r a u m a ;  a n d  c o d i f y i n g  

t h e  " e s c a l a t i n g  p a t t e r n  o f  c r i m i n a l  c o n d u c t "  a s  a r e a s o n  f o r  

d e p a r t u r e ) .  T h u s ,  i f  t h e  L e g i s l a t u r e  was c o n c e r n e d  a b o u t  t h e  

e f f e c t  o f  W h i t e h e a d ,  i t  c o u l d  h a v e  a d d e d  a n o t h e r  s e c t i o n  t o  Ch. 

87-110 t o  s a y  t h a t  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  h a s  s u r v i v e d  t h e  

a d o p t i o n  o f  t h e  g u i d e l i n e s .  T h e  L e g i s l a t u r e  d i d  n o  s u c h  t h i n g ,  

w i s e l y  r e a l i z i n g  t h a t  t h i s  C o u r t  h a s  t h e  l a s t  word i n  d e t e r m i n i n g  

w h a t  s t a t u t e s  a r e  so  r e p u g n a t e  t o  e a c h  o t h e r  s o  a s  t o  r e q u i r e  

t h i s  C o u r t  t o  f i n d  a n  e x i s t i n g  o n e  t o  b e  r e p e a l e d  b y  i m p l i c a t i o n  

b y  t h e  l a t e r  e n a c t m e n t .  

I t  seem o b v i o u s  t h a t  W h i t e h e a d  d i d  e x a c t l y  t h a t  e s p e c i a l l y  

i n  l i g h t  o f  J u s t i c e  O v e r t o n ' s  c o n c u r r i n g  o p i n i o n .  The  W h i t e h e a d  

d e c i s i o n  i s  s o u n d  b e c a u s e  it r e c o g n i z e s  t h e  c o n f l i c t i n g  p o l i c i e s  

u n d e r l y i n g  b o t h  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  a n d  t h e  s e n t e n c i n g  

g u i d e l i n e s  w h i c h  c a n n o t  b e  r e c o n c i l e d  e s p e c i a l l y  i n  l i g h t  of t h e  

a b o l i t i o n  o f  p a r o l e .  

T h e r e  a r e  many  r e a s o n s  why t h e s e  t w o  s e n t e n c i n g  m e c h a n i s m s  

c a n n o t  b e  r e c o n c i l e d .  P r i o r  t o  t h e  e n a c t m e n t  o f  t h e  s e n t e n c i n g  

g u i d e l i n e s ,  a d e f e n d a n t  w i t h  a n  e n h a n c e d  s e n t e n c e  u n d e r  t h e  

h a b i t u a l  o f  f e n d e r  s t a t u t e  wou ld  r e m a i n  e l i g i b l e  f o r  p a r o l e .  Now 

p a r o l e  h a s  b e e n  a b o l i s h e d .  A p r i s o n e r  may e a r n  g a i n  t ime b u t  

t h e r e  is n o  d i s c r e t i o n a r y  b o a r d  t o  e v a l u a t e  t h e  c o r r e c t n e s s  o f  



t h e  s e n t e n c e .  A l s o  i f  a d e f e n d a n t  i s  s e n t e n c e d  t o  l i f e  i m -  

p r i s o n m e n t  u n d e r  t h e  g u i d e l i n e s ,  h e  may  n e v e r  b e  e l i g i b l e  f o r  

release.  

Before a d e f e n d a n t  c a n  b e  c l a s s i f i e d  a n  h a b i t u a l  f e l o n y  

o f f e n d e r  t h e r e  m u s t  b e  a f i n d i n g  t h a t  " i t  is n e c e s s a r y  f o r  t h e  

p r o t e c t i o n  of t h e  p u b l i c  t o  s e n t e n c e  t h e  d e f e n d a n t  t o  a n  e x t e n d e d  

term." S e c t i o n  7 7 5 . 0 8 4 ( 1 ) ( ~ ) ( 3 ) .  U n d e r  t h e  h a b i t u a l  o f f e n d e r  

case law, t h e  factor  t h a t  is  r e p e a t e d l y  c o n s i d e r e d  i n  m a k i n g  t h i s  

d e t e r m i n a t i o n  i s  f u t u r e  d a n g e r o u s n e s s .  I t  h a s  c l e a r l y  b e e n  

p r o v e n  t h a t  i t  is i m p o s s i b l e  t o  a c c u r a t e l y  p r e d i c t  d a n g e r o u s -  

n e s s .  l A l t h o u g h  t h e  e v i d e n c e  is  c lea r  t h a t  f u t u r e  d a n g e r o u s n e s s  

c a n n o t  b e  a c c u r a t e l y  p r e d i c t e d ,  s e n t e n c i n g  j u d g e s  a r e  a l l  t o  

w i l l i n g  ( e s p e c i a l l y  a f t e r  t r i a l )  t o  u s e  t h i s  f a c t o r  i n  a p y -  

r a m i d i n g  f a s h i o n  t o  g r e a t l y  e n h a n c e  o n e ' s  s e n t e n c e .  T h e  r e s u l t  

o n c e  a g a i n  i s  r a d i c a l  d i s p a r i t y  i n  s e n t e n c i n g .  T h e  v e r y  t h i n g  

t h e  s e n t e n c i n g  g u i d e l i n e s  were d e v i s e d  a n d  i m p l e m e n t e d  t o  

p r e v e n t .  

T h e  s t a t i s t i c s  m a i n t a i n e d  b y  t h e  F l o r i d a  D e p a r t m e n t  o f  

C o r r e c t i o n s  r e v e a l s  t h e  f o l l o w i n g  i n f o r m a t i o n .  T h e r e  a r e  

c u r r e n t l y  3 7 , 7 0 5  i n m a t e s  ( a l t h o u g h  t h i s  v a r i e s  u p  t o  a maximum of 

3 3 , 0 0 0 ) . 2  O f  t h e s e  i n m a t e s ,  7 6 . 8 9 %  h a v e  b e e n  s e n t e n c e d  t o  

Z i m r i n g  & H a w k i n s ,  D a n g e r o u s n e s s  a n d  C r i m i n a l  J u s t i c e ,  8 5  
Mich.L.Rev. 4 8 1  ( 1 9 8 6 ) .  

S t a t i s t i c s  a s  of N o v e m b e r  1 9 ,  1 9 8 7 ,  F l o r i d a  D e p a r t m e n t  of 
C o r r e c t i o n s ,  d e v e l o p e d  b y  R o b e r t  K r i e g n e r  , A d m i n i s t r a t o r  o f  
R e s e a r c h  a n d  S t a t i s t i c s .  



p r i s o n  a t  l e a s t  o n e  t i m e  p r e v i o u s l y .  I n  f a c t ,  3 6 . 8 %  o f  t h e  

p r i s o n  p o p u l a t i o n  a r e  c u r r e n t l y  s e r v i n g  t h e i r  s e c o n d  j a i l  

s e n t e n c e ;  2 0 . 0 %  a r e  s e r v i n g  t h e i r  t h i r d  s e n t e n c e ;  1 0 . 4 %  a r e  

s e r v i n g  t h e i r  f o u r t h  s e n t e n c e ;  and 4.67% are  s e r v i n g  t h e i r  f i f t h  

~ e n t e n c e . ~  S i n c e  t h e  o v e r w h e l m i n g  m a j o r i t y  o f  t h e  p r i s o n e r s  

" q u a l i f y "  f o r  h a b i t u a l  o f f e n d e r  t r e a t m e n t ,  t h i s  f a c t o r  c a n n o t  

p o s s i b l y  q u a l i f y  a s  a n  e x t r a o r d i n a r y  or  u n u s u a l  f a c t o r  t o  a l l o w  

d e p a r t u r e  i n  a n y  form from t h e  g u i d e l i n e s  r a n g e  o r  s t a t u t o r y  

maximum f o r  a n  o f f e n s e .  T h e  h a b i t u a l  o f f e n d e r  s t a t u e  h a s  been  

pronounced  d e a d  by t h i s  C o u r t  and s h o u l d  n o t  b e  r e s u r r e c t e d  u n d e r  

any  c i r c u m s t a n c e s .  

3  I d .  



CONCLUSION 

B a s e d  u p o n  t h e  f o r e g o i n g  Argumen t  and  t h e  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  P e t i t i o n e r  r e s p e c t f u l l y  r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  t o  

v a c a t e  h i s  s e n t e n c e  a n d  r emand  t h i s  c a u s e  w i t h  s u c h  d i r e c t i v e s  a s  

may b e  deemed a p p r o p r i a t e .  
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MARDI LEVEY COHEN, A s s i s t a n t  A t t o r n e y  G e n e r a l ,  E l i s h a  N e w t o n  

D i m i c k  B u i l d i n g ,  S u i t e  2 0 4 ,  111 G e o r g i a  Avenue ,  West Pa lm B e a c h ,  
6 

F l o r i d a ,  3 3 4 0 1  b y  c o u r i e r  t h i s  &'7 d a y  o f  December ,  1 9 8 7 .  

Of C o u n s e l  


